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BASIC FREEDOMS 


"Every employee is free to join the trade union of 
his choice and to participate in its lawful activities." 


"Every employer is free to join the employers’ 
organization of his choice and to participate in its 
lawful activities." 


(Section 8, Part I, 
Canada Labour Code) 


Canada 
Labour 
Relations 
Board 


Conseil 
Canadien des 
Relations du 
Travail 


Office of the Chairman 
Cabinet du Président 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


March 1, 1996 


The Honourable Alfonso Gagliano 
Minister of Labour 

165 de 1’H6tel-de-Ville Street 
Phase II, 11th Floor 

Hull, Quebec 

K1A 0J2 


My Dear Minister: 


In accordance with the provisions of section 121 of the Canada Labour Code (Part I - 
Industrial Relations), I have the honour of submitting to you this Annual Report on the activities of the 
Canada Labour Relations Board for the year ending March 31, 1995. 


Respectfully submitted, 
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J.F.W. Weatherill 
Chairman 
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During the period covered by this 
report, the Board’s caseload, which 
had risen very substantially in 
previous years largely as an indirect 
result of the restructuring of certain 
very large bargaining units, returned 
to its "normal" level, resuming a 
long-term rising trend. 


Of a number of important questions 
arising in matters before the courts 
one, relating to the Board’s remedial 
powers where a finding of failure to 
bargain in good faith has been made, 
is now under deliberation by the 
Supreme Court of Canada. Another, 


relating to the right of litigants to 
have access to notes taken by Board 
Members in the course of hearings, is 
to be heard by the Federal Court. On 
this latter question, the Board’s 
position is being supported by a 
number of other federal agencies and 
tribunals. 


During the period under review, 
efforts were begun to improve the 
Board’s adjudicative administration. 
The subsequent introduction of 
changes led to a period of unrest, but 
following further discussions, new 


procedures have been adopted and, at 
the time of writing, the Board is 
setting out with renewed resolve, and 
I believe improved procedures, to 
provide a faster, more efficient 
service to the industrial relations 
community, and to operate effectively 
within the confines of increasingly 
Strict fiscal restraint. 


Throughout all of this period the 
dedicated public servants at the Board 
have continued to perform their duties 
in an effective and _ professional 
manner. We are all in their debt. 


The Canada Labour Relations Board 


Mandate 


The Canada Labour Relations Board 
is an autonomous, quasi-judicial 
tribunal responsible for the 
interpretation and the administration 
of Part I, Industrial Relations, and 
certain provisions of Part II, 
Occupational Safety and Health, of 
the Canada Labour Code. 


The Board’s mandate is to contribute 
and promote effective industrial 
relations in any work, undertaking or 
business that falls within the authority 
of the Parliament of Canada. 
Parliament has set out in the Preamble 
to the Canada Labour Code the 
philosophy that underlies the mandate 
and the role of the Board: 


"Whereas there is a long tradition in 
Canada of labour legislation and 
policy designed for the promotion of 
the common well-being through the 
encouragement of free collective 
bargaining and the constructive 
settlement of disputes; 


And whereas Canadian workers, trade 
unions and employers recognize and 
support freedom of association and 
Sree collective bargaining as the bases 
of effective industrial relations for the 
determination of good working 
conditions and sound  labour- 
management relations; 


And whereas the Government of 
Canada _ has _ ratified Convention 
No. 87 of the International Labour 
Organization concerning Freedom of 
Association and Protection of the 
Right to Organize and has assumed 
international reporting responsibilities 
in this regard; 


And whereas the Parliament of 
Canada desires to continue and extend 
its support to labour and management 
in their cooperative efforts to develop 
good relations and_ constructive 
collective bargaining practices, and 


deems the development of good 
industrial relations to be in the best 
interests of Canada in ensuring a just 
share of the fruits of progress to all; 


Enabling Statute and Jurisdiction 


The enactment of Part V (now Part J) 
of the Canada Labour Code, in 1972, 
gave new life to the Canada Labour 
Relations Board. 


Although jurisdiction over labour 
relations matters in Canada is vested 
with the provinces under their 
exclusive right to legislate in matters 
relating to private contracts, the 
Constitution Act of 1867 confers 
exclusive jurisdiction to the federal 
government in certain areas. As such, 
the federal government can enact 
federal labour legislation within its 
own jurisdiction. 


The Canada Labour Relations Board 
has jurisdiction in all provinces and 
territories with respect to federal 
works, undertakings or businesses that 
fall within the legislative authority of 
the Parliament of Canada. 


Part I of the Canada Labour Code 
applies to approximately 700 000 
employees and their employers across 
Canada. This includes interprovincial 
or international rail, road, and 
pipeline transportation, shipping and 
related services, air transportation, 
interprovincial and _ international 
telecommunications, radio and 
television broadcasting, banks and 
federal Crown corporations. Also 
included are industries declared by 
Parliament to be for the general 
advantage of Canada, such as uranium 
mining, nuclear power installations, 
flour and feed mills, and grain 
elevators. Finally, all private works, 
undertakings and businesses in the 
Yukon, the Northwest Territories and 
the soon-to-be created Nunavut 


Territory are under federal 


jurisdiction. 
Powers of the Board 


The Board exercises statutory powers 
under Part I of the Canada Labour 
Code with respect to the acquisition, 
transfer, exercise or revocation of 
collective bargaining rights in the 
federal jurisdiction. It investigates, 
mediates and adjudicates complaints 
filed by employees, unions and 
employers alleging contravention of 
the Code’s unfair labour practice 
provisions. The Board has the power 
to establish remedies, including the 
reinstatement or compensation of 
terminated employees. It can review 
and update certification orders so that 
bargaining relationships better reflect 
the changing social, economical and 
organizational realities and it is 
empowered to issue cease and desist 
orders in the case of unlawful strikes 
or lockouts. It is also charged with 
reviewing safety officers’ decisions 
under Part II of the Code concerning 
an employee’s right to refuse 
dangerous work. 


Structure of the Board 


The Board’s headquarters is located in 
the National Capital Region, as 
required by the Code. To provide 
reasonable access to its services, the 
Board holds its hearings in a 
convenient location to all parties. In 
addition, it has regional offices in 
Dartmouth, Montréal, Toronto and 
Vancouver, and a satellite office in 
Winnipeg. These offices are staffed 
with experienced directors and labour 
relations officers who are responsible 
for investigating and mediating 
applications and complaints. The 
Board relies on its labour relations 
officers to initiate discussions with the 
parties in an effort to have them 
resolve their differences without the 
intervention of the Board. Settling 
complaints and disputes eliminates the 
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need for costly public hearings and 
emphasizes the remedial aspect of the 
Board’s approach. When officers 
settle unlawful strikes and lockouts, 
for example, this avoids the unlawful 
shutdown of important services for 
unexpected and extended periods. 


The Board must possess the expertise 
required to allow it to deal effectively 
with the complexities of labour 
relations issues, to determine the 
underlying causes of disputes and to 
facilitate agreement among the parties. 
Its philosophy is to first seek labour 
relations solutions to  labour- 
management conflict and issues, and 
to impose third-party intervention only 
when required. Its processes are less 
formal than those of a court, and this 
enables it to deal economically and 
expeditiously with labour relations 
conflicts. 


Composition of the Board 


Board members are full-time 
appointees who are expected to have 
acquired experience and knowledge of 
industrial relations and labour law. To 
ensure a truly national character, 
members are selected from various 
regions across Canada. As full-time 
members of a non-partisan Board, 
they cannot hold any other 
remunerated office or employment. 


As stipulated in the legislation, the 
Board must carry out its business with 
not less than three members, one of 
whom must be either the chairman or 
a vice-chairman. Exceptions to this 
include references or complaints made 
pursuant to Part II of the Canada 
Labour Code (Occupational Safety 
and Health) and, in this regard, 
section 156 of Part II provides that 
any Board member may dispose of 
such cases. 


Another exception to the three-person 
panel, limited to uncontested matters, 
is provided in section 14(2) of Part I 
of the Code. 


During 1994-95, the mandate of 
Board members Michael Eayrs and 
Francois Bastien was extended. In 
addition, the Board wishes to 
welcome Suzanne Handman, who was 
appointed vice-chair of the Board 
during the year. 


The following contains a_ short 
biography of all the members of the 
Board as of March 31, 1995. 


Chairman 


J.F.W. (Ted) Weatherill 
(term ends April 1999) 


Prior to his appointment, 
J.F.W. Weatherill held several 
positions: from 1968 until the date of 
his appointment, he practised as a 
full-time labour-management 
arbitrator; from 1964-1967, he was 
Vice-Chairman of the Ontario Labour 
Relations Board; and from 1960 to 
1978, besides his professional 
activities, he held various chairs of 
law at Osgoode Hall Law School, 
Western University and the University 
of Ottawa. 


Mr. Weatherill is a graduate of the 
University of Toronto (B.A., LL.B.) 
and holds a Master’s degree from 
Harvard University. He was called to 
the Bar of Ontario in 1960. 


He wrote numerous periodical articles 
relating to industrial relations and 
labour law as well as the publication 
entitled: A Practical Guide to 
Labour Arbitration Procedure 
(Aurora: Canada Law Book Co., 
1987). 


Vice-Chairs 


Louise Doyon 
(‘erm ends May 1999) 


Louise Doyon of Montréal took up 
office on May 15, 1989. After 
studying law at Laval University in 
Québec, Ms. Doyon was admitted to 
the Quebec Bar in 1969 and 
specialized in labour law and labour 
relations. Until 1979, she practised 
law first as legal advisor to the 
Confederation of National Trade 
Unions in Montréal. Up to her 
appointment, Ms. Doyon taught 
labour law and other related subjects, 
at the Bachelor and Master’s levels, at 
the University of Quebec in Montréal. 
She also lectured at the Ecole de 
formation professionnelle of the 
Quebec Bar from 1986 to 1988. 


Philippe Morneault 
(term ends May 2001) 


After completing a Bachelor of Arts 
degree at Saint-Thomas University, 
Philippe Morneault worked in the 
department of industrial relations of 
the Fraser Inc. paper mill, where he 
participated in the bargaining process, 
the administration of many collective 
agreements and the monitoring of 
security. He later filled the positions 
of safety inspector, then human rights 
officer at the New Brunswick 
Department of Labour. 


In 1974, he attended New Brunswick 
University to study law and he was 
admitted to the New Brunswick Bar in 
1977. From 1977 to May 1991, when 
he was appointed to the Board, 
Mr. Morneault practised law in a 
private firm and, during this period, 
arbitrated many grievances. 


Jean L. Guilbeault 
(term ends August 2002) 


Jean L. Guilbeault, Q.C., took up his 
duties with the Board in September 
1992. He studied law at _ the 
University of Montréal and was called 
to the Quebec Bar in 1964. In 1984, 
he was named Queen’s Counsel. 
Mr. Guilbeault practised law in 
Montréal, in private practice, 
specializing in litigation. He has 
argued before a number of courts of 
law, including the Supreme Court of 
Canada. 


He worked principally in the field of 
private law. His experience in the 
field of statute law has been varied 
and he has assumed major 
responsibilities for certain matters in 
the area of labour legislation. He has 
written numerous articles and given a 
number of lectures, thus increasing 
public understanding of complex and 
precise legal concepts. 


Mr. Guilbeault has been a member of 
numerous charitable, cultural and 
recreational organizations, in 
particular those concerned with the 
welfare of underprivileged children. 
His volunteer work has also included 
teaching at Frontier College, an 
institution which specializes in 
continuing education for people 
working in camps in remote parts of 
the country. He has been very active 
in the Mouvement Desjardins (caisses 
populaires) and Kiwanis International. 


Richard I. Hornung 
(term ends August 2002) 


Richard I. Hornung, Q.C., of Regina, 
Saskatchewan, brings a wealth of 
experience in various aspects of 
labour relations and labour law. He is 
a graduate of the University of 
Saskatchewan (B.A., 1968 and LL.B., 
1969) and the London School of 
Economics (LL.M., 1971). He was 
appointed Queen’s Counsel in 1985 


and is a member of the Saskatchewan 
and Manitoba Bars. 


Mr. Hornung taught at the University 
of Alberta Law School from 1971 to 
1973 and thereafter practised law, 
specializing in civil litigation and 
labour law. He has_ extensive 
experience as an arbitrator and 
mediator and is the author of a report 
on construction industry labour 
relations in Saskatchewan. In 1989, he 
was appointed Chairman of the 
Saskatchewan Labour Relations 
Board, a position he held until his 
appointment to the Board. 


He instructed at an annual course in 
mediation at Harvard Law School’s 
Program of Instruction for Lawyers 
and is a member of the National 
Academy of Arbitrators. 


Suzanne Handman 
(term ends June 2004) 


Suzanne Handman was appointed 
Vice-Chair of the Board effective 
July 1, 1994. Prior to assuming this 
position, Ms. Handman was a partner 
with the law firm of Trudel, Nadeau, 
Lesage, Lariviére & Associates in 
Montréal. She joined Trudel, Nadeau 
in 1982 and, since then, practised 
primarily in the areas of labour law 
and administrative law. During the 
course of her practice, she appeared 
before many courts and tribunals, 
including the Canada Labour 
Relations Board, in labour matters. 
Ms. Handman first practised law with 
the firm of Martineau, Walker. 


Ms. Handman brings to the Board a 
wide range of professional experience. 
Prior to her legal career, she was an 
audiologist and, in this capacity, held 
positions as director of the Speech and 
Hearing Department, Maisonneuve- 
Rosemount Hospital; professor of 
audiology in the Faculty of Medicine, 
University of Montréal; and 


consultant to government and 


industry. 


Ms. Handman earned her civil law 
degree (LL.L) from the University of 
Montréal in 1979 and was called to 
the Quebec Bar in 1980. She 
previously obtained a B.Sc. in 
psychology from McGill University, 
an M.A. with great distinction in 
speech pathology and audiology from 
the University of Montréal and did 
postgraduate studies in audiology at 
Northwestern University in Chicago. 


Ms. Handman has written a number 
of articles concerning labour issues. 
In addition, she has been active in 
several professional associations, 
serving on executive committees of 
various organizations. 


Members of the Board 


Calvin B. Davis 
(term ends September 1995) 


Appointed in September 1985, 
Calvin Davis, of Vancouver, B.C., 
was a part-time member of the B.C. 
Labour Relations Board. He was also 
employed as a researcher with the 
B.C. Construction Industry Health and 
Safety Council. A member of the 
International Association of Bridge, 
Structural and Ornamental Iron 
Workers, Local 97, for 15 years, he 
has worked in the field as a 
journeyman ironworker and general 
foreman. Active in the affairs of the 
union, he served in_ executive 
Capacities and was a representative on 
the negotiating committee. Mr. Davis 
also. served on_ various other 
committees regarding the ironworking 
industry and was a_ union 
representative to the Vancouver and 
District Labour Council, Vancouver 
and District Building and Construction 
Trades Council, B.C. Federation of 
Labour conventions and _ British 
Columbia and Yukon Building Trades 
conventions. 


Michael Eayrs 
(term ends April 1999) 


Michael Eayrs has been consistently 
engaged in various industrial relations 
activities since 1951. His early career 
included experience in most Canadian 
jurisdictions, the United States and 
Jamaica. 


Prior to his appointment, Mr. Eayrs 
was Executive Director of the 
Construction Employers’ Coordinating 
Council of Ontario; Member of the 
Ontario Labour Relations Board; 
Vice-Chairman of the Tripartite 
Construction Industry Advisory 
Board; Member of the Canadian 


Labour Market and _ Productivity 
Centre Construction Sector 
Committee. 


He has also advised several Ontario 
Ministers of Labour on Construction 
Labour Legislation and has held 
various disputes resolution 
appointments in that province. As an 
adjunct associate professor at the 
University of Waterloo, he has taught 
Construction Labour Relations in the 
Construction Master’s programme. 


Francois Bastien 
(term ends January 1996) 


Francois Bastien has _ extensive 
experience in the field of labour, 
having spent the better part of his 
career in Labour Canada where he 
held the position of special advisor to 
the Deputy Minister. Previously, 
Mr. Bastien was involved in 
federal-provincial and international 
labour affairs. This included dealings 
with the Japanese Ministry of Labour, 
the Commonwealth Trade Union 
Council and the OECD. In Canada, 
he has been actively involved in 
consultations between the federal 
government and business and labour. 


Mr. Bastien is a graduate of the 
University of Montréal (B.A.) and 


the University of Ottawa (M.A. and 
M.B.A.). He is also a graduate of the 
National Defence College. 


Mary Rozenberg 
(term ends September 1995) 


Mary Rozenberg was appointed to the 
Board in September 1990. Her official 
working career began as an Early 
Childhood Educator in 1975. In 1978, 
Ms. Rozenberg became active in the 
union movement and was President of 
the Canadian Union of Public 
Employees, Local 1953, from 1981 to 
1984. Her vast work experience in the 
labour relations discipline includes the 
negotiation and administration of a 
number of collective agreements; 
organizing, co-ordinating and leading 
conferences, seminars and workshops; 
teaching various courses on behalf of 
CUPE, the Ontario Federation of 
Labour and the Canadian Labour 
Congress. Ms. Rozenberg has worked 
as a labour relations officer for 
Canada Post Corporation, primarily in 
the Atlantic Division (Halifax) and 
York Division (Toronto) with 
particular responsibility for grievance 
and arbitration procedures. 
Ms. Rozenberg was a Member of the 
Ontario Labour Relations Board from 
May 1988 until her appointment to the 
CLRB. 


She holds a certificate in Labour 
Studies from Labour College of 
Canada, a diploma in Labour Studies 
from Humber College, a certificate in 
Personnel and Industrial Relations 
from Woodsworth College (University 
of Toronto) and a bachelor of arts 
degree specializing in Labour 
Management Relations from Atkinson 
College (York University). 


Patrick H. Shafer 
(term ends January 1998) 


Prior to his appointment to the Board 
in January 1993, Patrick H. Shafer, of 
Osgoode, Ontario, held the position of 


Senior Advisor, Environmental Health 
and Safety, at the RCMP. In the 
course of his 31-year career in the 
RCMP, he worked in identification, 
scientific and health — services. 
Mr. Shafer has acquired vast 
experience in the health and safety 
area; he was involved in security 
during the Montréal Olympics, in the 
Gander air crash post mortem and in 
cancer incidence studies. He was 
seconded to the Economic Summit 
Secretariat in 1981. 


Mr. Shafer attended Algonquin 
College of Applied Arts 
and Technology, Humber College and 
the University of Toronto. He is a 
registered safety professional and was 
a member of the Canadian Society of 
Safety Engineering, the Association 
for Canadian Registered Safety 
Professionals, and a member of the 
Editorial Advisory Board of 
"Occupational Health & Safety 
Canada." At the community level, he 
was a member of the board of the 
Muscular Dystrophy Association of 
Canada for 10 years. 


Véronique L. Marleau 
(term ends May 1998) 


Véronique L. Marleau was appointed 
to the Board in May 1993. From 1988 
to 1990, she was legal counsel to the 
Board, which she represented before 
the Federal Court of Appeal and the 
Supreme Court of Canada. She then 
returned to private practice with the 
law firm of Ogilvy Renault in 
Montréal, as a member of the labour 
and employment law group. 


Her experience in labour law dates to 
the beginning of her career with the 
legal department of General Motors of 
Canada Limited in Sainte-Thérése, 
and then with the firm of McAllister, 
Blakely, Turgeon & Hesler in 
Montréal. 
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Ms. Marleau obtained bachelors of 
civil law (B.C.L.) and of common 
law (LL.B.) from McGill University 
in 1985. She was called to the Quebec 
Bar in 1986. She wrote several 
articles and gave a number of 
conferences dealing mainly with 
labour and administrative law issues. 
Furthermore, Ms. Marleau has been 
very active in. charitable and 
recreational organizations. 


Sarah E. FitzGerald 
(term ends July 1998) 


Sarah E. FitzGerald joined the Board 
in July 1993 from her position as 
legal counsel to the Alberta Labour 
Relations Board and the Alberta 
Human Rights Commission. 
Previously, she practised law with the 
Calgary firm of Macleod McManus 
and, as a legal assistant, worked in 
construction and product liability 
litigation with the Calgary firm of 
Fenerty, Robertson, Fraser & Hatch. 


Ms. FitzGerald holds degrees from 
the University of Guelph (Honours 
B.Sc., 1981) and the University of 
Western Ontario (LL.B., 1987). She 
was called to the Alberta Bar in 1988. 


Ms. FitzGerald brings to the Board a 
diverse employment background. This 
includes work experience in 
construction, transportation, provincial 
governments, and a_ veterinary 
college. Ms. FitzGerald is an active 
volunteer, most recently tutoring in 
adult literacy. 


Case Management Initiatives 


During the 1994-95 fiscal year, the 
Chairman and Chief Executive Officer 
of the Board continued to examine 
ways of improving the case 
management process. In trying to 
determine further measures that would 
allow the organization to keep pace 
with the rapidly changing economic 
environment in which it operates, the 
Chairman focused on the processes of 
the Adjudication branch. Changes 
aimed at accelerating decision making 
and reducing extensive travel costs 
incurred for Board hearings were 
considered. 


Background 
Organizational Review 


Wet 95-942 hihe 7 “effects” “ot 
organizational change and budget cuts 
were felt mainly in the administrative 
support sector. A _ total of 20 
administrative positions (45%) were 
transferred o the operational sector or 
eliminated. Although considerable 
savings were achieved, it became 
clear that these would be insufficient, 
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and that the organization would be 
unable to meet future cutbacks if it 
did not reduce the operating costs of 
the adjudicative sector, which 
accounts for over 34% of the total 
budget. 


Organizational aims and objectives 


The Chairman considered changes that 
would be consistent with the overall 
aims of the organization, and the key 
results it seeks to achieve in the 
fulfilment of its mandate. The aims 
and results that apply specifically to 
the Board’s adjudicative function are: 


Key Result 


To process, hear and determine 
applications and complaints fairly, 
expeditiously and economically. 


Aims 


To be responsive to the needs of our 
clientele in the labour relations 
community across Canada. 


To deliver all aspects of the program 
in the most efficient, effective and 
economical manner. 


In addition, management renewed its 
commitment to the organization’s 
internal values and its desire to 
ensure that these values would at all 
times be respected. The Board’s 
management is committed to: 


e develop employees’ sense of 
belonging and team spirit, 

e provide opportunities for job 
enrichment and career 
progression, 

e ensure respect of individuals and 
their right to be informed and to 
question, and 

e favour empowerment and 
accountability of staff. 


The conclusion of common services 
agreements with other departments 
and agencies also was an important 
achievement. The Board entered into 
a common services agreement for 
personnel functions with Industry 
Canada, and it conducted negotiations 
with the newly created Artists Board 
to share resources in various areas. 


Staff of the Board 


Apart from the Board members, all 
other Board employees are public 
servants. At the end of the fiscal year, 
87 public servants worked at the 
Board: 62 worked in Ottawa and 25 
in the regional offices. 


The Board’s operation consists of the 


following areas: Program 
Management and Administrative 
Services, Operations, and Legal 


Services (see organizational chart at 
page 10). 


a) Program Management and 
Administrative Services 


The Program Management and 
Administrative Services Branch is 
responsible for all aspects of the 
Board’s administrative and financial 
support. It consists of the following 
units: Finance and Administration, 
Research and Reference Centre, 
Human Resources, Communications, 
Informatics, Recorded Information 
Management as well as Program 
Management and Review. 


The Finance and Administration 
Unit provides all essential financial 
and administrative services, namely 
accounting, purchasing, financial 
auditing, and accommodation. 


The Research and Reference Centre 
in Ottawa provides informational 
support to Board members and staff, 
with its specialized collection of files, 
books, periodicals, and other research 
materials, as well as its on-line 
system. It also serves as a 
comprehensive resource in the field of 
labour relations for other libraries, 
students, lawyers, and researchers. 


A senior human resources advisor 
and a human resources officer are 
responsible for official languages, 
employment equity, and the 
development of organizational human 
resources programs and policies, such 
as official languages, employment 


equity, telework, harassment, and 
safety and health. They also act as 
liaison with Industry Canada, now 
responsible for providing staffing, 
classification, staff relations, and pay 
and benefits services to the Board. 


The Communications Unit plays an 
important role in helping the Board 
fulfil its mandate. It is responsible for 
managing the Board’s communications 
strategy and for its editing and 
publishing programs. These programs 
are aimed at promoting § an 
understanding of labour relations 
within federal jurisdiction and at 
providing up-to-date information on 
the Board’s jurisprudence on labour 
relations issues. 


The Unit is also responsible for the 
production and distribution of all 
official documents, in both official 
languages. It provides editing, 
translation and language consultation 
services and acts as liaison with the 
media. In addition, it is responsible 
for answering all general enquiries 
from the public. 


Publications 


Decisions/Information (de): 
published quarterly, "di" is a bilingual 
publication containing Reasons for 
decision issued by the Board. 


The Role of the Canada Labour 
Relations Board: this bilingual 
booklet describes in layman’s terms 
the provisions of the Canada Labour 
Code and the Board’s practices. 


Information Circulars: by way of a 
series of topical circulars, the Board 
describes in layman’s terms its 
processes. At present, there are nine 
circulars available to the public. 


Copies of individual decisions are also 
available in both official languages as 


well as bilingual summaries of each 
published Board decision. 


Information on all of the Board’s 
publications and on subscription fees 
may be obtained by calling, writing or 
visiting the Communications Unit. 


The Informatics Unit is responsible 
for the automation of operational and 
administrative functions of the Board. 
This service includes informatics 
planning and implementation, project 
management for software and 
hardware acquisitions, training and 
maintenance, as well as user support. 


The Recorded Information 
Management Unit is responsible for 
the overall management of the Board’s 
records. Its responsibilities include the 
design, development and maintenance 
of the Board’s subject classification 
system; the provision of records 
management services; the 
development and maintenance of the 
Board’s inventory of information 
holdings; information security and the 
essential records program, and other 
office support services, including mail 
and messenger as well as reception 
services. 


The Program Management and 
Review Function is supported by the 
policy and planning officer, under 
the supervision of the Director 
General, who reviews and updates the 
Board’s operational practices and 
procedures, conducts audits on case 
processing, reviews operational 
performance and co-ordinates the 
regulatory process. The officer also 
reviews new legislation before 
Parliament so as to be informed of 
any proposed legislation that may 
affect the labour relations community, 
the Board and the Canada Labour 
Code. When there are amendments to 
the Code, the officer co-ordinates the 
procedural changes required to 
implement the amendments. 
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b) Operations 


The Operations Branch is 
responsible for the investigation and 
mediation functions of the Board, the 
provision of Registrar services, as 
well as overall case processing and 
management. Labour relations officers 
in the Board’s regional offices in 
Dartmouth, Montréal, Toronto and 
Vancouver, in its satellite office in 
Winnipeg, and at headquarters in 
Ottawa, carry out the investigation 
and mediation functions. They also 
fulfil an advisory and educational role 
to the labour relations community and 
to parties dealing with the Board 


concerning its role, policies, 
practices, procedures and 
jurisprudence. 


Each regional office is headed by a 
Regional Director (Registrar) who 
reports to the Director General of 
Operations (Chief Registrar) in 
Ottawa. 


The Operational Information 
Systems Unit, also part of this 


Branch, manages the maintenance and 
development of the computerized case 
management and information retrieval 
system, oversees the indexing by 
keyword of the  jurisprudential 
headnotes of Board decisions, and 
provides Registry, photocopy and 
research services. The manager of this 
division is also designated as the 
Board’s Access to Information and 
Privacy Co-ordinator and, as such, is 
responsible for the application of the 
Access to Information and Privacy 
Acts within the CLRB. 


The Case Management Secretariat, 
another component of this Branch, 
provides process and support services 
to Board panels prior to, during and 
following public hearings and 
in-camera meetings of the Board. The 
staff performs such functions as 
issuing subpoenas, recording exhibits 
and minutes of proceedings, preparing 
and issuing Board orders and 
decisions and preparing a number of 
reports essential to case tracking and 
management. 


This Unit arranges for all facilities 
and services for Board hearings, and 
coordinates the work of the support 
staff assigned to Vice-Chairs and 
Board Members. 


The Operations Branch is also 
responsible for a number of ancillary 
responsibilities, such as maintaining 
relationships with other federal and 
provincial boards and departments on 
matters of mutual concern, and 
preparing and providing certain types 
of information to the public. 


c) Legal Services 


The Legal Services Branch consists 
of three legal counsel, a legal and 
administrative assistant and a legal 
secretary. It provides the members of 
the Board and its various directorates 
and services all the legal assistance 
deemed necessary to fulfil the Board’s 
general mandate. The Board’s legal 
counsel represent the Board in most 
judicial review proceedings. 
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Reasons for Decision 
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Strike and Lockout 


Refusal to dispatch manpower to 
perform longshoring activities 
constitutes an unlawful lockout 


The decision rendered in Maritime 
Employers’ Association et al.' is an 
interim decision issued in connection 
with an application for a declaration 
of unlawful strike, an application for 
a declaration of unlawful lockout and 
a complaint of interference in the 
administration of an employers’ 
organization. 


The Board dismissed the application 
for a declaration of unlawful strike on 
the grounds that certain stevedores’ 
refusal to carry out work assigned by 
the MEA did not constitute a 
concerted activity designed to refuse 
to work, to stop or to slow down 
work. However, it allowed the 
application for a declaration of 
unlawful lockout. It concluded that the 
MEA’s decision to stop dispatching 
workers to carry out QPT operations 
in the port of Bécancour, because of 
QPT’s refusal to pay for statutory 
holidays under the terms of the 
collective agreement, denied 
employees access to a work place, 
access which was their right under the 
collective agreement. A cease and 
desist order was issued. The Board 
acknowledged that ordering an 
employer to put a stop to the lockout 
would not settle the dispute involving 
the MEA and QPT, but only the 
dispute involving the union and the 
employer representative. 
Consequently, the parties were asked 
to file additional submissions on the 
Board’s jurisdiction to deal with this 
dispute and on the remedies sought by 
the MEA against QPT. The Board 
reserved its decision on issues raised 
concerning the application of section 
34(7) of the Code.” 


The Board dismissed the complaint of 
interference in the administration of 
an employers’ organization since the 
evidence did not show that the union 
had acted in concert with QPT 
representatives to put in place a 
dispatching procedure that was 
contrary to the one provided for in the 
collective agreement. The fact there 
had been communication on a number 
of occasions between QPT 
representatives and union officers 
regarding the availability of 
longshoremen did not convince the 
Board that the union had interfered 
with the administration of an 
employers’ organization. 


Can two collective agreements apply 
to a single bargaining unit? 


In Brink’s Canada Limited,’ the 
employer brought an application 
seeking a declaration that the 
respondent union had engaged in an 
unlawful strike. The argument 
surrounding the legality of the job 
action taken by the union membership 
hinged upon whether or not there 
could be two collective agreements in 
force and effect for a_ single 
bargaining unit. The previous union 
had negotiated two agreements for the 
unit, each agreement applying to a 
specific geographic area. 


The Board reiterated the position it 
had taken in previous decisions* and 
held that there could be only one valid 
collective agreement for all the 
employees in a single bargaining unit, 
pursuant to the provisions of the 
Code. Therefore, the two collective 
agreements negotiated by the previous 
union were invalid. The Board 
concluded that the union, having 
given the appropriate notice to 
bargain, and having met _ the 
requirements of sections 89(1)(a) to 
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(d), had acquired the legal right to 
strike for the entire bargaining unit. 


The application for judicial review 
before the Federal Court of Appeal is 
pending.° 


aaa 0 08 0 
Unfair Labour Practices 


Casual employees and their right to 
arbitration 


In Bernard LeBrun,° the complainant, 
a casual employee of Canada Post, 
alleged that his union had breached its 
duty of fair representation when it had 
refused to refer his termination 
grievance to arbitration. According to 
the complainant, this decision was 
based on a provision of the collective 
agreement that is unlawful under 
section 57 of the Code and section 15 
of the Canadian Charter of Human 
Rights and Freedoms. 


The complainant alleged that clause 
44.05(a) of the collective agreement, 
which denies casual employees the 
benefit of just and sufficient cause in 
disciplinary matters, is discriminatory 
and contravenes section 57 of the 
Code since it denied him the 
opportunity to refer to arbitration the 
difference between him and his 
employer, which difference, he 
agreed, was a difference within the 
meaning of section 57. Thus, the 
complainant argued that clause 
44.05(a) denied him access to the 
mechanism for final resolution 
provided for in the collective 
agreement in order to settle the 
dispute over his dismissal. After 
reviewing the case law on the notion 
of difference, the Board concluded 
that a difference within the meaning 
of section 57 of the Code is one 
which arises from the interpretation, 
application or alleged contravention of 
the collective agreement. The parties 


ESE a a a a I a I SEE TT 


can negotiate and define their rights 
and obligations in the collective 
agreement; once these rights and 
obligations have been defined, all 
differences over them are differences 
within the meaning of section 57 and 
cannot be excluded from _ the 
application of the mechanism for final 
resolution. Since the collective 
agreement does not afford casual 
employees working for Canada Post 
the right to invoke just, sufficient and 
reasonable cause in the case of 
terminations for disciplinary reasons, 
there can be no difference between the 
parties on this subject. The Board 
concluded that the union had decided 
not to refer the grievance to 
arbitration, not because casual 
employees did not have the right to 
arbitration under the _ collective 
agreement, but because it felt that the 
complainant’s complaint, as 
formulated, could not succeed. It also 
concluded that the difference in 
treatment resulting from clause 44.05 
is not discriminatory and does not 
contravene section 15(1) of the 
Charter; the casual employee status 
does not constitute a personal 
characteristic nor does it constitute an 
analogous ground to those enumerated 
in section 15(1) of the Charter. 


The duty of fair representation and the 
importance of time limits provided in 
a collective agreement 


The complainants in Carmen Resel et 
al.’ alleged that the respondent union 
had committed an act of gross 
negligence and had therefore violated 
section 37 in neglecting to file their 
group grievance within the time frame 
prescribed by the collective 
agreement. 


Although bargaining agents are not 
required to possess the same level of 


expertise as labour relations 
professionals, the Board believed that 
unions must achieve a certain level of 
competence to avoid reckless or 
grossly negligent behaviour. The 
union had, according to the Board, 
acted incompetently and in a grossly 
negligent manner when it had failed to 
determine the applicable time limits, 
or contrary to what obvious prudence 
might dictate, when it had interpreted 
the relevant sections of the collective 
agreement, without reference to the 
shortest possible time frame. The 
Board therefore ordered that the union 
refer the group grievance to 
arbitration, and extended the 
applicable time limits set out to this 
end in the collective agreement. 


Furthermore, the Board dismissed the 
employer’s preliminary objection that 
the complaints were inadmissible 
because they were untimely. 
According to the employer, the 
complainants had known of the facts 
alleged against the union at the 
hearing before the arbitrator, where 
counsel for the union had supported 
his evidence in this regard. The Board 
found that the circumstances of the 
exchanges between counsel for the 
parties and the arbitrators were such 
that persons with no expertise in the 
field of labour law could not grasp all 
of the legal consequences. 


The applications for judicial review 
filed before the Federal Court of 
Appeal were withdrawn.*® 


Consultation 
employees: 
process 


process _ involving 
determining a_ valid 


In Canadian Broadcasting 
Corporation,’ the union alleged 
that the employer, by implementing an 


12 


employee participation program 
known as "Opportunities for Change" 
without involving the union, had 
breached sections 50, 94 and 96 of the 
Code. The employer had thereby 
established a process to obtain 
comments and directions from 
individual employees with respect to 
the operational changes it proposed to 
make at the work place. The Board 
found that the employer’s program 
addressed issues that were on the 
bargaining table or were otherwise 
enshrined in the collective agreement. 
To ensure that a consultation process 
does not offend the provisions of the 
Code, an employer must ensure that 
its implementation does not serve to 
subvert, circumvent, or replace the 


union in its legitimate role as 
exclusive bargaining agent, or 
otherwise interfere with the 


administration of the trade union or its 
representation of the employees. The 
Board concluded that the employer’s 
establishment and implementation of a 
process that directly affected 
collective bargaining and collective 
agreement issues without consultation 
Or input from the union had 
undermined the union as the exclusive 
bargaining representative for the 
employees and, therefore, constituted 
a breach of sections 50 and 94(1)(a) 
of the Code. Insofar as the evidence 
failed to disclose that the violation of 
the duty to bargain in good faith 
inhibited the progress or the outcome 
of those negotiations, the Board did 
not find it appropriate to order any 
remedy under section 99. In respect 
of the violation of section 94(1)(a), 
the Board ordered the employer to 
cease and desist from interfering in 
the union’s representation rights and 
to post copies of the Board’s decision 
in all of its premises to which 
employees have access. 


*e@e- 


Obligation to deduct union dues: who 
is affected ? 


The union in Canadian National 
Railway Company® alleged that the 
employer had violated sections 70(1) 
and 94(1)(a) of the Code by refusing 
to deduct regular union dues from the 
salary of employees who perform 
management functions, but maintain 
residual seniority rights pursuant to 
the collective agreement. The 
collective agreement contains a 
provision requiring the deduction of 
union dues from the salary of 
employees covered by the agreement. 
The Board determined that the issue 
results from a simple difference of 
opinion as to the notion of "employee 
covered by the collective agreement." 
It is not the principle pertaining to the 
obligation to deduct union dues that is 
at issue, but rather whether this 
obligation exists with respect to the 
employees involved. Even though this 
question was not submitted to the 
Board so that it could be determined 
having regard to the intended scope of 
the bargaining unit, it does not change 
the outcome since the question has 
already been resolved in a binding 
manner by an arbitrator. The Board 
decided to grant the employer’s 
request to refuse to hear and 
determine the complaint pursuant to 
section 98(3) of the Code. It has no 
jurisdiction to review arbitral awards; 
this is a matter which could be 
referred to arbitration and does not 
involve a genuine statutory right 
which the Board must define or 
reaffirm. 


Access to employer premises during a 
raid: solicitation in non-working areas 
and during non-working hours 


The decision rendered in Canada Post 
Corporation" dealt with a complaint 
filed by LCUC, alleging that Canada 


Post had violated section 94(1)(a) of 
the Code by refusing to grant access 
to employees from work locations 
other than their own. These 
employees wanted to canvass co- 
workers at other CPC premises during 
non-working hours and_ within 
designated lunch areas, in the context 
of LCUC’s raiding campaign 
to replace CUPW as bargaining agent 
for the operational bargaining unit. 
Based on allegedly valid business and 
security reasons and in a desire to 
remain neutral, CPC had taken the 
position that denying access to 
employees from other locations or 
non-employees did not unlawfully 
restrict organizing activity at the work 
place. 


After reviewing its interpretation of 
section 95(d) of the Code, the Board 
decided that solicitation on employer 
premises, during non-working hours 
and in non-working areas, was not 
prohibited by the Code when carried 
out by those persons directly affected 
in collectively choosing a bargaining 
agent. To conclude otherwise would 
unduly restrict the means of 
exercising the right of association set 
out in section 8 of the Code as well as 
the scope of the protection provided 
by section 94 of the Code. However, 
the Board did find that solicitation 
must comply with conditions ensuring 
a balance between the employer’s 
right to productivity and sound 
management and the employees’ right 
to freely exercise their right of 
association. 


Canada Post did not point to specific 
disruptions or adverse effects on its 
business that could reasonably be 
anticipated should greater access be 
granted to LCUC as requested. The 
Board allowed the complaint and 
ordered CPC to grant access to 
employees in the bargaining unit 
acting as LCUC representatives for 
the purposes of canvassing and 
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soliciting union membership during 
non-working time and in non-working 
areas, subject to CPC’s security 
guidelines applied in light of these 
reasons. 


Union’s access to employees on 
employer premises and employer’s 
interference in union’s administration 


In CFTO-TV Limited,’* the trade union 
alleged that the employer had 
breached section 94(1)(a) of the Code 
when it had denied the union’s 
national representative access to its 
premises. 


The majority refused to defer the 
matter to arbitration pursuant to 
section 98 of the Code as no arbitrator 
or arbitration board could properly 
deal with the issue of interference in 
union administration in question here. 
It found that the access requested was 
a necessary incident of the union’s 
rights of administration protected by 
section 94(1) of the Code. The 
evidence established that the union 
sought to conduct its business at 
CFTO in the same fashion it 
conducted its business everywhere 
else in Canada and in the same 
manner it used to conduct its business 
at CFTO. The majority held that the 
employer's reasons were not 
compelling business reasons justifying 
the refusal to grant access. It ordered 
the employer to refrain from violating 
section 94(1)(a) and, pursuant to 
section 99(2), directed it to grant the 
complainant access to its premises 
subject to reasonable conditions. It 
found this complaint to be timely as it 
was filed within 90 days of the 
employer’s last refusal of access. 


The dissenting member would have 
deferred the matter to arbitration. In 
her opinion, this case turned on the 
interpretation of an article of the 
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collective agreement, since the parties 
had elected to negotiate a right of 
access, and not on a union’s right to 
administer and to represent employees 


without an employer’s improper 
interference. 

| OR ee 
Certification 


Jurisdiction over Ontario Hydro’s 
nuclear facilities and_ voluntary 
recognition agreement 


The Ontario Hydro case’ dealt with 
an application for certification filed 
pursuant to section 24 of the Code. 
The Board found the application 
timely under section 24(2)(a) of the 
Code as no collective agreement was 
in force at the time of the application. 
It ruled that the agreement entered 
into by the parties did not constitute a 
voluntarily recognized collective 
agreement since clause 8 of the 
agreement provides specifically that it 
was not intended to be a collective 
agreement within the meaning of the 
Code or a bar to an application for 
certification. It also found that this 
clause, which makes recognition of a 
bargaining agent conditional on 
constitutional jurisdiction, did not go 
against federal public policy. 


The Board found that the line of 
business of Ontario Hydro Nuclear 
(OHN) dedicated to the operation of 
Ontario Hydro’s nuclear facilities 
comprised one single functioning unit 
and constituted a "nuclear business." 
Each division of OHN formed part of 
a cohesive going concern and, in the 
Board’s view, constituted an essential, 
integral part of the operation and 
management of the federal work. 
Furthermore, the Board found that a 
unit comprised of OHN employees 
was appropriate for collective 
bargaining. The intervenor argued that 
a number of positions included in the 


applicant’s proposed bargaining unit 
belonged to the bargaining unit for 
which it was a voluntarily recognized 
bargaining agent; however, the Board 
found that there was no conflict 
between the definition of the 
bargaining unit for which the 
intervenor was bargaining agent and 
that of the applicant and concluded 
that those disputes would best be 
resolved through the arbitration 
process. It also concluded that the 
resolution of the disputed positions 
would not affect the clear majority of 


employees represented by the 
applicant. The application was 
granted. 


Does the work performed by agro 
managers and assistant agro 
managers fall within the federal 
Jurisdiction? 


The Board in Alberta Wheat Pool 
had to determine whether it had 
constitutional jurisdiction to include 
the positions of agro manager and 
assistant agro manager in_ the 
bargaining unit it had previously 
defined. The matter had been referred 
back to the Board by the Federal 
Court of Appeal. 


Applying the principles of a Supreme 
Court judgment,’* the Board found 
that the agro activities performed by 
the agro manager and assistant agro 
manager did not constitute a separate 
subsidiary operation but formed part 
of a single federal work as a going 
concern or functioning unit. The 
integration of these positions with the 
federal work was demonstrated by the 
daily ongoing intimate connection 
between the positions and _ the 
operation of the country elevators as 
well as the managerial and budgetary 
process and the management of labour 
relations at the elevators. The "full 
service" aspect of the country 
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elevators’ operational ability provided 
through the production contract 
process further emphasized the 
functional integration of the two 
activities of grain handling and agro 
sales at the elevators. Consequently, 
the Board concluded that the agro 
activities carried out at the employer’s 
country elevators by agro managers 
and assistant agro managers came 
under federal jurisdiction. The Board 
therefore found it appropriate to 
include these positions in the 
bargaining unit. 


The application for judicial review 
filed before the Federal Court of 
Appeal was withdrawn. !° 


The status of Hydro-Québec as a 
Crown agent: non-applicability of the 
Code 


In Hydro-Québec,'’ the Syndicat 
professionnel des ingénieurs d’ Hydro- 
Québec filed an application for 
certification to represent all engineers 
working for the nuclear management 
branch of Hydro-Québec. Although 
the Gentilly II nuclear station operated 
by Hydro-Québec is a federal work 
which falls within the exclusive 
jurisdiction of the Parliament of 
Canada with respect to labour 
relations, the Board held that Hydro- 
Québec was not subject to the Code. 
Applying the principles established by 
the Supreme Court of Canada,'® the 
Board concluded that, as an agent of 
the Crown pursuant to section 13 of 
its enabling statute, Hydro-Québec 
enjoyed immunity conferred by 
section 17 of the Interpretation Act 
and was therefore not bound by the 
Code either by express mention or by 
necessary implication. Moreover, 
Hydro-Québec did not lose its 
entitlement to immunity by virtue of 
its conduct and had not acted outside 
its mandate by entering into a 
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federally regulated field. The fact that 
Hydro-Québec was bound by the 
scheme of the Atomic Energy Control 
Act or that it had entered into a 
collective agreement did not establish 
that Hydro-Québec had waived its 
immunity. Consequently , the 
engineers covered by the application 
were in a regulatory vacuum in which 
neither the Quebec Labour Code nor 
the Canada Labour Code applied. 


The Federal Court of Appeal upheld 
the Board’s decision in Syndicat 
professionnel des ingénieurs Hydro- 
Québec v. Hydro-Québec et al.’ An 
application for leave to appeal was 
filed with the Supreme Court of 
Canada on September 18, 1995.” 


Provincial legislation and voluntary 
recognition agreements 


The applicant in The Corporation of 
the City of Thunder Bay/Telephone 
Division (operating as Thunder Bay 
Telephone) filed two applications for 
certification following a Supreme 
Court decision that a local telephone 
company in Quebec whose operations 
mirror that of the employer fell within 
federal jurisdiction.” The applicant 
had already entered into two voluntary 
recognition collective agreements with 
the employer for the same two units 
for which it was seeking certification. 
By virtue of Ontario’s Social Contract 
Act, 1993, the parties had agreed to 
extend the life of the collective 
agreements. 


The Board determined that the 
employer fell under federal 
jurisdiction and that, by agreeing to 
extend the collective agreements, the 
parties had entered into valid 
voluntary recognition agreements 
under the Code, notwithstanding the 
applicability or non-applicability of 
the Social Contract Act, 1993 to the 


federal undertaking. However, the 
applications for certification were 
untimely under section 24(2)(c), as 
collective agreements were in force; 
they were therefore dismissed. 


In obiter, the Board found that the 
union’s notices to the employer, sent 
pursuant to section 35 of the above- 
mentioned Act, and transmitted at a 
time when the provincial legislation 
was constitutionally applicable to the 
parties, have legal force and effect. 
The extension of the collective 
agreements achieved pursuant to the 
notices sent in accordance with the 
Act was valid and effective from the 
perspective of labour relations 
regulation. Consequently, even if the 
Board had concluded that the parties 
had not entered into valid voluntary 
recognition agreements, the 
applications would nevertheless be 
untimely because of the union’s 
notices properly transmitted to the 
employer. 


Provincial versus  interprovincial 
undertaking in transportation business 


In D.H.L. International Express 
Ltd.,*> the Teamsters Local Union 
No. 362 filed an application to be 
certified as bargaining agent for a 
group of employees of D.H.L. 
International Express Ltd. (D.H.L.) in 
Calgary, Alberta. D.H.L. has a 
network of 14 offices in Canada 
providing an express pick-up and 
delivery courier service and freight 
delivery operation and is part of an 
international network called "DHL 
Worldwide Express." The employer 
contended that its operation in 
Calgary is a "local work or 
undertaking" subject to exclusive 
provincial jurisdiction as it did not 
have a close operational relationship 
with any interprovincial undertaking, 
such as an airline or railway. 
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The Board found that D.H.L.’s 
business extended beyond the 
provincial borders of Alberta and 
therefore did not require a close 
operational relationship with a 
physical interprovincial work to 
acquire its status as an interprovincial 
undertaking which falls within federal 
jurisdiction. The application was 
granted. 


The application for judicial review 
filed before the Federal Court of 
Appeal was withdrawn.” 


ee 6 ea 
Geographical Certification 


Interpretation by employer 
representative of the _ collective 
agreement and rights of individual 
employers 


The Quebec Ports Terminals et al. 
case dealt with an application filed 
pursuant to section 34 of the Code by 
the MEA, to have the Board settle the 
dispute involving the MEA and QPT 
concerning the applicant’s 
interpretation of the meaning and 
scope of the provisions of the 
collective agreement on_ statutory 
holidays and QPT’s obligations in this 
regard. 


The Board found that it had 
jurisdiction under section 34(7) of the 
Code to settle this dispute concerning 
the respective rights and obligations of 
the employer representative (the 
MEA) and the employers covered by 
a geographic certification order. 
According to the Board, the 
application did not deal with a simple 
financial matter, but rather with a 
labour relations issue concerning the 


interpretation, application and 
administration of the collective 
bargaining relationships in_ the 


longshoring industry, resulting from 
section 34 of the Code. The Board 
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concluded that QPT’s decision to 
substitute its interpretation to that of 
the MEA regarding the financial 
obligations arising from article 17.07 
of «the collective agreement 
(1) constituted a refusal to recognize 
the responsibility of the employer 
representative appointed by the Board 
to interpret, apply and administer the 
collective agreement, on behalf of all 
employers in the port of Trois- 
Riviéres/Bécancour, and (2) adversely 
affected the proper functioning of the 
geographic certification system 
provided for in section 34 of the 
Code. Pursuant to the remedial 
powers conferred by section 21 of the 
Code, the Board ordered QPT to 
resume complying with clause 17.07 
of the collective agreement, as that 
clause was interpreted by the MEA. 
This interpretation is however subject 
to the obligations imposed on the 
MEA to represent fairly the individual 
employers pursuant to section 34(6). 


The application for judicial review 
filed before the Federal Court of 
Appeal is pending.”° 


i GB Re 
Review 


Composition of the units in the 
appropriate bargaining structure 


In Canadian Broadcasting 
Corporation,’ the Board dealt with an 
application seeking a review of the 
bargaining unit structure at CBC’s 
French network. It had already 
decided, further to a request filed by 
the respondent bargaining agents to 
reject the application, that the 
bargaining structure at the applicant’s 
French network should be reviewed.”8 
The Board considered the agreement 
reached by the employer and all but 
one of the unions on the existing 
bargaining structure and found that 
the four units proposed constituted an 


appropriate bargaining _ structure: 
(1) the radio and television producers 
unit; (2) the program production and 
presentation personnel unit; (3) the 
technical, trades and general labour 
unit; and (4) the — general 
administrative unit. (The Board’s 
investigation of the composition of the 
units in terms of the classifications to 
be included in each is ongoing.) 


In keeping with its practice, the Board 
determined that a separate unit 
comprising the radio and television 
producers of the CBC’s French 
network was appropriate for 
bargaining. It distinguished the 
present case from that of the English 
network in which it had rendered a 
different decision. The evidence 
established that the producers perform 
supervisory duties and play a decisive 
role in terms of other employees’ 
careers: they sign time sheets, 
authorize overtime and _ produce 
evaluations of their performance 
crucial to the employees’ career 
development on an ongoing basis. 
Because of the absence of a 
community of interest between the 
producers and the supervisors, the 
Board decided to establish a separate 
unit for the producers. 


ee a BIO 
Sale of Business 


Federal and provincial jurisdiction: 
relationship between the seller and the 
purchaser 


In Canadian National Railway 
Company and Cape Breton and 
Central Nova Scotia Railway 
Limited,” the Board dealt with an 
application for a declaration of sale of 
business pursuant to section 44 of the 
Code following the sale of CN’s 
Truro-Sydney line to the CB&CNS. 
For the Board to make a sale of 
business declaration, both the seller 


16 


and the purchaser must come under 
federal jurisdiction. Since the nature 
of CB&CNS’s operation is to provide 


railway transportation within the 
province of Nova _ Scotia, the 
purchaser is not, by itself, an 


interprovincial railway. The Board 
also determined that the operations of 
the alleged purchaser were not an 
integral part of CN, the core federal 
undertaking: there was no exchange 
or simultaneous connection between 
CN employees and CB&CNS 
employees; CN did not control 
CB&CNS in any way; each company 
operates independently within its own 
boundaries; and there was no 
corporate relationship whatsoever 
between the two companies. Most 
importantly, CN does not depend on 
CB&CNS to service its clients. The 
application was dismissed for lack of 
jurisdiction. 


The Federal Court of Appeal upheld 
the Board’s decision in Fraternité des 
préposés a l’entretien des voies v. 
Compagnie des chemins de fer 
nationaux du Canada et al.*® An 
application for leave to appeal was 
filed with the Supreme Court of 
Canada on September 14, 1995.*! 


$089 0822.————___ 
Referral 
One-time exercise or long-term 


commitment to perform longshoring 
activities 


The Equipements Bellemare Ltée 
case” dealt with a referral pursuant to 
section 65 of the Code. The Board 
had to determine whether 
Equipements Bellemare .. Ltée,..a 
specialized provincial transportation 
company, was engaged in longshoring 
activities in the geographical region of 
the ports of Trois-Riviéres/Bécancour 
and whether it was bound by the 
certification order held by the 


LL aa a ET ES SN DTS EE TE ETS TEE TE I RS ET SIC TLIO 


applicant union and the collective 
agreement entered into by the latter 
and the MEA. It found that the tasks 
performed by the  employer’s 
employees were directly related to the 
loading of cargoes of cement on board 
vessels going to Mexico and therefore 
constituted longshoring activities. 
However, these longshoring activities 
were separate from its regular and 
usual transportation activities. 


Furthermore, the Board examined the 
employer’s status as a _ "going 
concern." It asked itself whether 
establishing a longshoring business 
within a provincial transportation 
company reflected a commitment on 
the respondent employer’s part to 
diversify or whether it was a one- 
contract exercise. In the absence of 
clear evidence to this effect, the 
parties affected must bring to the 
Board’s attention any information that 
would allow it to determine whether 
the employer still carried out, or 
intended to carry out, longshoring 
activities. Only then would the Board 
make a final determination on that 
issue. * 


23039302 ——————___ 
Collective Agreement 


A notice to bargain that is timely 
under the Code supersedes any lesser 
requirements under the collective 
agreement 


In Canadian Broadcasting 
Corporation,* the CBC brought an 
application seeking a declaration of 
unlawful strike. In the course of an 
agreement to resolve that matter, the 
parties requested that the Board make 
a determination as to whether the 
terms and conditions contained in the 
expired voluntary collective agreement 
remained in effect and subject to the 
provisions contained in sections 50 


and 89(1)(a) to (d) of the Code. The 
respondent union, a _ voluntarily 
recognized bargaining agent, had 
served the employer with a "notice to 
terminate" within the time limits 
contained in the voluntary agreement. 
The employer had then served a 
notice to bargain which was outside of 
the time limits contained in the 
collective agreement but within those 
prescribed by section 49(1) of the 
Code. 


The Board determined that the 
provisions of section 49(1) of the 
Code supersede those contained in the 
collective agreement. In addition, 
section 49(1) of the Code provides the 
"parties" to a collective agreement 
with the right to engage in collective 
bargaining. Once that right is 
exercised by service of the 
appropriate notice under section 
49(1), the parties have a duty to 
bargain collectively pursuant to 
section 50 regardless of whether or 
not that agreement was negotiated as 
a result of a voluntary recognition or 
pursuant to a certification order of the 
Board. Service of the notice to 
bargain has the effect of maintaining 
industrial peace until the requirements 
prescribed by sections 50 and 89(1)(a) 
to (d) are met. 


Transfer from the public to the private 
sector 


The decision in Yukon Hospital 
Corporation® dealt with applications 
pursuant to section 47 as well as 
alternative applications pursuant to 
section 24 of the Code. 


As a result of the transfer of the 
Whitehorse General Hospital from the 
public sector (Health and Welfare 
Canada) to the private sector (Yukon 
Hospital Corporation (YHC)), the 
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employer as well as PSAC applied 
under section 47, the former for a 
determination that one bargaining unit 
represented by a bargaining agent was 
appropriate for collective bargaining, 
and the latter for a determination that 
two different bargaining units were 
appropriate for collective bargaining. 
The Board dismissed the three 
section 47 applications deciding that, 
pursuant to section 5(1) of the Code, 
section 47 only applied to 
corporations that are agents for the 
Crown and finding that YHC was not 
an agent for the Crown. 


Furthermore, PSAC applied for 
certification for a unit of non- 
professional employees as well as for 
a unit of professional employees for 
which PIPS had been certified under 
the Public Service Staff Relations Act 
(PSSRA). PIPS objected to these 
applications on the grounds that they 
were not filed during a period in 
which certification applications are 
authorized. The Board determined that 
the applications were timely as there 
were no collective agreements in 
force. The previous master 
agreements concluded under the 
PSSRA were not binding on the new 
employer. The Memorandum of 
Agreement entered into by the parties 
in anticipation of the transfer of the 
hospital from the public to the private 
sector was not a collective agreement 
as it had no established term as 
required by section 67(1). The fact 
that the memorandum recognized two 
bargaining agents for a unit or units 
was also problematic. The Board 
found that two units were appropriate 
for collective bargaining and it 
certified PSAC for the unit comprised 
of employees working in general 
support services. Because PIPS was 
certified to represent the professional 
employees unit, the Board ordered 
that a representation vote be held. 
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Bunge du Canada Ltée 


In Bunge du Canada Ltée c. Syndicat 
canadien de la fonction publique, 
section locale 3711 et al.,' the 
Federal Court of Appeal set aside the 
Board’s decision in Bunge du Canada 
Limitée.? The Court concluded that 
the Board had breached the rules of 
natural justice when it promised to 
hear the parties on three matters but 
heard them on one issue only, and 
rendered a decision on all aspects of 
the case without affording the parties 
an opportunity to make additional 
representations in writing with respect 
to the two remaining issues. The 
Court noted, however, that the 
Board’s change of mind regarding the 
content of a public hearing is not in 
itself a breach of the rules of natural 
justice. The Court referred the matter 
back to the Board with the direction 
that it continue its investigation 
through either written submissions or 
a public hearing. 


°e Bec 


Karen Ashton 


In Canadian Union of Public 
Employees, Airline Division v. Karen 
Ashton et al.,? the Federal Court of 
Appeal upheld the Board’s decision in 
Karen Ashton.* In that decision, the 
Board concluded that the Canadian 
Union of Public Employees (the 
union) had breached its duty of fair 
representation when it failed to refer 
Ms. Ashton’s suspension grievance to 
arbitration within the time limits 
specified in the collective agreement. 
Pursuant to its broad remedial powers 
under section 99, the Board ordered 
the union to refer the grievance to 
arbitration, waiving all time limits in 
the collective agreement for doing so. 
The Board also ordered that any 
compensation that might be awarded 
to Ms. Ashton by the arbitrator would 


be borne by the union. The Court 
held that the Board did not act without 
jurisdiction. The Court found "no 
inconsistency between the Board’s 
avoiding the jurisdictional issue 
[whether a matter is arbitrable and 
the application of the collective 
agreement to the grievance]"* and the 
Board’s order. It is the Court’s 
opinion that the Board is entitled to 
segregate the remedy from 
arbitrability. 


Canadian Broadcasting Corporation 


In Canadian Broadcasting 
Corporation,® the majority of the 
Board determined that the CBC had 
interfered in the administration of a 
trade union in violation of 
section 94(1)(a) by forcing Mr. Dale 
Goldhawk to choose between his 
position as union president and his 
position as host of a public affairs 
program following the publication of 
an article he wrote against free trade 
in the union’s newsletter. According 
to the majority, Mr. Goldhawk was 
engaged in a lawful union activity 
protected by section 94(1)(a) when he 
signed his article in ACTRASCOPE. 
The Federal Court of Appeal 
dismissed CBC’s application for 
judicial review and upheld the Board’s 
decision.’ Leave to appeal to the 
Supreme Court of Canada was 
granted. 


In Canadian Broadcasting Corp. v. 
Canada (Labour Relations Board),* 
the Supreme Court of Canada 
recognized the Board’s expertise and 
primary jurisdiction in determining 
any question related to the application 
of section 94(1) of the Code, such as 
the scope of the protection given by 
this provision to union activities 
carried out in connection with the 
union’s administration and __ its 
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representation of employees. It also 
shed light on the issue of the 
applicable test of judicial review 
where a tribunal is called to interpret 
an external statute. The Court 
determined that the proper standard of 
judicial review to be applied to the 
Board’s decision was that of patent 
unreasonableness and not that of 
correctness. It concluded that the 
Board’s decision was not patently 
unreasonable. 


Russ Thorburn 


The Federal Court of Appeal 
dismissed an application for judicial 
review in Russ Thorburn et al. v. 
General Truck Drivers and Helpers, 
Local Union No. 31, et al.’ In this 
matter, the applicant sought judicial 
review of the Board’s decision not to 
reconsider its earlier decision to 
certify the Teamsters as bargaining 
agent for a group of employees of 
Delta Bus Ltd. The Board had 
certified the Teamsters based on the 
membership evidence as of the date of 
the application without holding a 
public hearing, as per its long- 
standing practice. The Federal Court 
of Appeal held that the Board had not 
breached the principles of natural 
justice by adhering to its policy. 


Prince Rupert Grain 


In Prince Rupert Grain Ltd.,"° the 
Board dismissed the application for 
certification filed by the International 
Longshoremen’s and Warehousemen’s 
Union, Ship and Dock Foremen, 
Local 514, for a unit of foremen 
employed by Prince Rupert Grain Ltd. 
at its grain terminal elevator at Prince 
Rupert, B.C. The Board concluded 


CRE SS TE ST SES TT 


that the unit sought was inappropriate 
for collective bargaining. It also found 
that "industrial stability [would] best 
be served by maintaining a unit that 
include[d] the foremen at the Prince 
Rupert Grain terminal and _ the 
foremen in the port of Vancouver."”! 
The Federal Court of Appeal allowed 
the application for judicial review and 
set aside the Board’s decision.” 


The Federal Court viewed the Board’s 
decision not as one merely deciding 
that the unit sought was inappropriate 
for collective bargaining, but as one 
deciding which unit it considered 
appropriate in the circumstances. The 
Court held that in the absence of an 
application pursuant to section 33 
[designation of employers’ 
organization] and to the extent that the 
Board’s decision hinged on_ that 
section of the Code, the Board’s 
decision was made beyond the limits 
of its jurisdiction. The unit 
determined appropriate by the Board 
could not be imposed without the 
applicant’s consent. The Court 
therefore referred the matter back to 
the Board for redetermination. The 
Supreme Court of Canada granted the 
application for leave to appeal.’° 


Inter-Canadien 1991 Inc. 


In Intair Inc. et al.,\* the Board 
determined there had been a partial 
sale of business between Inter Inc., 
Inter-Quebec and Inter-Canadien. It 
also determined that the date of the 
sale occurred when the actual take- 
over process was initiated and not at 
the time of closure. Inter-Canadien 
applied for judicial review of the 
Board’s decision alleging that the 
Board did not have jurisdiction to 
determine the date of the sale. The 
Federal Court of Appeal dismissed the 
application stating that the "power to 


determine the effective date of a sale 
is the necessary and _ inevitable 
concomitant of the power to determine 
that such a sale has taken place." 
The Court also rejected the applicant’s 
argument that the Board’s decision 
was patently unreasonable. 


Purolator Courier Ltd. 


In Communications, Energy and 
Paperworkers Union of Canada et al. 
v. Canada Labour Relations Board et 
al.,'° the Federal Court of Appeal 
dismissed the applications for judicial 
review of four Board decisions!’ 
concerning Purolator Courier Ltd. 
because these applications were 
unfounded. 


First, the Court held that the Board 
had not exceeded its jurisdiction in 
reviewing the certification held by the 
Communications, Energy and 
Paperworkers Union of Canada, in the 
absence of an express request to this 
effect, and in granting certification to 
the Council of Teamsters based on 
majority support among the employees 
in the all-inclusive revised unit. 
Second, the Court held that the 
Board’s decision to review the 
bargaining units certified in respect of 
the employer was not patently 
unreasonable. 


The Court briefly confirmed the 
Board’s expertise in matters of this 
type (the appropriateness of reviewing 
bargaining units) and noted the 
absence of any specific rules in the 
Code concerning the representative 
character of a group of employees 
added to the revised unit. 
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Quebec Ports Terminals Inc. 


In Quebec Ports Terminals Inc. v. 
Canada (Labour Relations Board),"* 
the Federal Court of Appeal affirmed 
Board decisions rendered in Quebec 
Ports Terminals Inc. et al.’ and 
Maritime Employers’ Association.” 
QPT asked the Federal Court of 
Appeal to set aside the order 
appointing the Maritime Employers’ 
Association (MEA) as employer 
representative (section 34(4) of the 
Canada Labour Code, Part I)’ and the 
decision in which the Board had held 
that all employees and employers in 
question, including QPT, were bound 
by the collective agreement 
subsequently concluded between the 
MEA and the Syndicat des débardeurs 
de Trois-Riviéres, Local 1375,” on 
the grounds that the Board had 
exceeded its jurisdiction and had 
rendered patently § unreasonable 
decisions. 


The Court held that, given the 1991 
amendments to section 34, "it was 
reasonable for the Board to conclude 
that the employer representative, 
deemed to be the employer, possessed 
a power similar to that of the 
bargaining agent, namely that of 
negotiating the collective 
agreement."*> Moreover, the Court 
rejected as groundless QPT’s 
argument that there was an 
appearance of bias in the Board’s 
method of choosing from time to time 
its counsel to represent it before the 
courts. 


AMF Technotransport Inc. 


During declaration of _ single 
employer” and/or sale of business” 
proceedings between the Canadian 
National Railway Company and AMF 
Technotransport Inc. before the 


—— 


Board, AMF filed a motion for a 
declaratory judgment in the Superior 
Court of Quebec in order to obtain a 
declaration that its labour relations 
were under provincial jurisdiction. 


The Court held that AMF is under 
provincial jurisdiction.2® AMF, a 
remanufacturing, machining and 
repair business, is not under federal 
Jurisdiction because its activities are 
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not vital or essential to the operation 
of the federal undertaking in question. 


An appeal was filed with the Quebec 
Court of Appeal.’ 
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Caseload Activity of the Board in 1994-1995 


During 1994-95, the number of new 
applications and complaints received 
by the Board declined slightly, falling 
to 736 from the 859 new cases it 
received in 1993-94. The trucking, 
road and air passenger transportation 
and broadcasting sectors accounted for 
the largest decrease, while the airport 
administration, telephone, nuclear, 
railway and marine cargo and 


passenger transportation sectors all 
registered an increase. There was also 
a slight increase in the various sectors 
of activity in the Northwest 
Territories and the Yukon. 


The breakdown of new cases by 
region shows that the Pacific, Ontario 
and Quebec regions accounted for 
almost two-thirds of the Board’s 


Figure 2 
Applications Received by Region 
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No. of the Board’s 
Applications total 
Region Received caseload 


Atlantic ; 
Central 123 16.7 


NCR 55 TS 
Ontario 187 25.4 
Pacific 158 DSS 


Quebec 


caseload, the number of cases being 
almost equally split among the three. 
While the number of new cases 
remained relatively stable in Ontario 
in comparison with the previous year, 
Quebec’s share of the total declined 
significantly, from 297 in 1993-94 to 
160 cases this year. The Pacific 
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region registered a net increase of 36 
cases, and its volume of cases now 
accounts for 21.5% of the Board’s 
total caseload, as compared with 
14.4% in 1993-94. This is its highest 
percentage of the total in ten years. 


Figure 3 
CASES PENDING AT END OF FISCAL YEAR 
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There were 778 cases pending at the 
end of the 1993-94 fiscal year, the 
lowest number with which the Board 
has had to cope since 1988-89. At the 
end of the current fiscal year, there 
were 610 cases pending, a decrease of 
more than 150 in comparison with the 
previous year. 


Caseload Review 
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The Canada Labour Code (Parts I and 
II) gives the Canada Labour Relations 
Board certain responsibilities to 
determine various types of labour 
disputes and rights issues. A 
breakdown of these activities is 
provided by presenting the types of 
cases received, with a_ historical 
perspective. 


Certification 


Under section 24 of the Code, a trade 
union may apply to the Board to 
obtain the exclusive right to represent 
a unit of employees of an employer 
with respect to bargaining collectively 
in an effort to improve their terms and 
conditions of employment. A trade 
union that.is certified by the Board 
legally becomes the sole and exclusive 
bargaining agent for a unit of 
employees and it will then represent 
these employees in collective 
bargaining with their employer. 


Figure 4 
CERTIFICATION APPLICATIONS 
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In 1994-95, the Board received 160 
applications for certification. The 
largest increase was recorded in the 
telephone sector where the number of 
applications for certification increased 
from 3 to 22. The transfer of 
jurisdiction over this sector to the 
Board, through the decision of the 
Supreme Court of Canada in 
Téléphone Guévremont rendered in 
1994, accounts for this new activity. 
Because most of the collective 
agreements negotiated under the 


jurisdiction of provincial labour 
relations boards have expired, the 
unions have been working to secure 
recognition of their rights by the 
Board, the federal counterpart of the 
provincial boards. Ontario and 
Quebec have been the focus of this 
activity. 


With the exception of courier 
services, there has been a decrease in 
the number of applications for 
certification received from all those 
parts of the road transportation sector 
on which the Board has compiled 
data. Eleven applications were 
received from courier services, in 
contrast to the trucking sector where 
the number of applications fell from 
50 last year to 29 this year. 


Revocation 


Depending on the circumstances of a 
case, an application for the revocation 
of a union’s bargaining rights may be 
filed with the Board under sections 
S8()% 386), 040 om 4hemif Wan 
application for revocation succeeds, 
the Board will revoke the existing 
certification order or, in the case of 
voluntary recognition, declare that a 
trade union is no longer entitled to 
represent the employees of a 
particular bargaining unit. 


Figure § 
REVOCATION APPLICATIONS 
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The Board received 29 applications to 
revoke the certification of a trade 
union. Seven of these applications 
came from the air transportation 
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sector, 5 from industries in Canada’s 
North, and 11 from the road 
transportation sector, including 8 from 
the trucking industry where the 
average for the past 10 years has been 
4 applications. The banking sector, 
which traditionally leads the way in 
the number of revocation applications 
received, has filed only 3 applications 
in the last three years, far fewer than 
its annual average of 9 applications. 


Unfair Labour Practices . 


Under the Canada Labour Code, 
certain rights and obligations are 
conferred on the parties involved in 
the collective bargaining process. 
When a person feels that a right or an 
obligation has not been respected, that 


Figure 6 
UNFAIR LABOUR PRACTICE COMPLAINTS 
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person may file a complaint with the 
Board. These obligations are set out 
in sections 24(4), 37, 50, 69, 94, 95, 
96 and 110. With respect to 
complaints under sections 50, 94(3)(g) 
or 95(a) or (b), a person must first 
obtain consent from the Minister of 
Labour before filing the complaint 
with the Board. 


A total of 292 complaints of unfair 
labour practice were filed with the 
Board in 1994-95. Increases were 
registered in the communications, 
airport administration, feed mill, 
courier and railway sectors, whereas 
activity decreased in the air passenger 
transportation, broadcasting, bus 
transportation and trucking. 


igure 7 
COMPLAINTS DISPOSED OF IN 1994-95 
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Figure 7 shows the breakdown of 
complaints disposed of by the Board 
in 1994-95. Of the 166 complaints 
against employers, 121 were settled 
with the intervention of the Board’s 
services, 28 were dismissed and 17 
were allowed. 


Few complaints against unions were 
successful. The Board allowed only 9 
such complaints, while dismissing 
107. The Board granted withdrawal 
applications in the 71 other complaints 
against unions. 


Unlawful Strikes or Lockouts 


Section 89 of the Code specifies when 
an employer can lawfully lock out 
employees and when a trade union 
can lawfully strike an employer. If a 
lockout or a strike occurs contrary to 
the Code, an employer or a trade 
union may make an application 
requesting that the Board declare the 
action unlawful and issue a cease and 
desist order. The Board may also 
issue an anticipatory order where an 
application is made alleging that an 
unlawful strike or lockout is planned 
and expected. 


Figure 8 
UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 
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Eighteen applications for a declaration 
of unlawful strike were filed by 
employers, as compared with 8 
applications for a declaration of 
unlawful lockout by unions. The total 
number of applications exceeds the 
average in the previous 10 years of 
20. 


Employers sought unlawful strike 
declarations in a number of sectors, 
including the telephone, armored car 
transportation and courier sectors. 
The focus of attention, however, was 
the rail, navigation and shipping, and 
longshoring sectors. No fewer than 4 
unlawful strike applications were filed 
in the railway and navigation and 
shipping sectors, while of the 5 filed 
in the longshoring sector, 2 involved 
New Brunswick (the Port of Saint 
John), 1 Quebec and 2 British 
Columbia. There were two other 
unlawful strike applications, one 
involving cargo transportation, the 
other port operations, in Montréal. 


Of the 17 applications disposed of by 
the Board in 1994-95, 7 were 
allowed, 2 were dismissed and 8 were 
the subject of withdrawal applications 
by the employers concerned. 


Unions filed unlawful lockout 
applications in the broadcasting, 
telephone, armored car transportation 
and marine cargo transportation 
sectors. Finally, there were three 
disputes in the longshoring sector, one 
each in the Atlantic, Quebec and 
Ontario regions. The Board allowed 
only one of the three applications it 
heard, the other two having been 
withdrawn by the applicant union. 


Review 


Under section 18 of the Code, a 
person may request that the Board 
review, rescind, amend, alter or vary 
any order or decision that it has 
issued. There are generally three 
types of applications filed under this 
section: (1) applications requesting 
that the Board amend the structure or 
the composition of a bargaining unit 
or units; (2) applications involving 
requests that the Board simply update 
old certification orders; and 
(3) applications requesting that the 
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Figure 9 
REVIEW APPLICATIONS 
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Board reconsider a decision it recently 
issued. 


In 1994-95, the Board received 124 
applications for review of an earlier 
Board decision, slighlty more than the 
average for the previous 10 years. 
This total is made up of 48 
applications for reconsideration of a 
recent Board decision by a Board 
panel specifically constituted for this 
purpose, 26 applications to amend the 
description of a bargaining unit, 24 
applications to change the name of a 
party appearing in a Board order, and 
four applications seeking clarification 
or interpretation of an order. Finally, 
there were 22 miscellaneous review 
applications. 


Technological Change 


Sections 51 to 55 of the Code deal 
with the issue of technological 
changes in the work place and 
describe the procedure an employer 


Figure 10 
TECHNOLOGICAL CHANGE APPLICATIONS 
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must follow concerning _ the 
notification of the trade union with 
regard to the introduction of 
technological changes. Under certain 
circumstances, the trade union may 
serve the employer with a notice to 
bargain over the effects of the 
technological change on __ the 
bargaining unit employees. 


The Board received only one 
application, from the passenger 
charter services sector. 


Sale of Business 


When an employer sells, leases, 
transfers or disposes of a business, or 
any part thereof, and that employer’s 
employees are represented by a trade 
union, certain collective bargaining 
rights and obligations, as provided in 
section 44 of the Code, may be 
passed on to the purchaser of that 
business. 


Figure 11 
SALE OF BUSINESS APPLICATIONS 
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The number of declaration of sale of 
business applications has remained 
relatively constant for the past three 
years. Of the 34 applications filed 
with the Board in 1994-95, 7 came 
from the navigation and shipping 


sector and 8 from _ the road 
transportation sector. The 
broadcasting industry filed 12 


applications, including 9 from the 
radio and television sector. The 
remaining 5 came from the cable 
television sector. 


The Board allowed only 16 
declaration of sale of business 
applications, 2 more than the average 
number it allowed in each of the 
previous ten years. Of the 126 
applications disposed of, the majority 
dated back to the late 1980s and had 
been pending since then. The vast 
majority involved Canada _ Post 
Corporation and its unions who were 
at odds over the bargaining rights 
attaching to the Corporation’s new 
operating franchises. Of all these 
applications, 87 were dismissed and 
23 withdrawn. 


Declaration of Single Employer 


Under section 35 of the Code, an 
application may be filed with the 
Board requesting that two or more 
employers be declared a_ single 
employer. The possible effect of a 
single employer declaration is that if 
one of the employers affected by the 
declaration is unionized, the other 
non-union employer could be bound 
by the collective agreement in force 
and/or the Board’s certification 
order(s). 


Figure 12 
APPLIC. FOR SINGLE EMPLOYER DECLARATION 
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In 1994-95, the Board received 14 
declaration of single employer 
applications, 6 fewer than in the 
previous year and 9 fewer than the 
average number received in_ the 
previous 10 years. The decline was 
most pronounced in the trucking 
sector, where the 2 applications 
received was well below the annual 
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average of 9. Apart from the air 
transportation sector, which filed 4 
applications, the remaining 
applications were fairly evenly divided 
among the various sectors of activity 
under the Board’s jurisdiction. 


Of the 30 applications disposed of by 
the Board, 3 were allowed, 12 were 
dismissed, while 15 were the subject 
of a withdrawal application by the 
applicant union. 


Occupational Safety and Health 


The Board has jurisdiction under two 
sections of Part II of the Canada 
Labour Code dealing with health and 
safety. Under section 129, an 
employee who is not satisfied with a 
decision rendered by a safety officer 
designated by Labour Canada may 
refer that decision to the Board. In 
addition, if an employer takes action 
against an employee who has refused 
to work under what the employee 
believed were dangerous working 
conditions, that employee may file a 
complaint with the Board under 
section 133 of the Code. 


Figure 13 
SAFETY APPLICATIONS 
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Twenty-seven cases alleging violation 
of sections 129 or 133 of Part II of 
the Code, which deals with 
occupational safety and _ health 
matters, were referred to the Board, 
five more than during the previous 
year, but 4 fewer than the average 
number referred each year since 1984- 
85. Fifteen of these cases were 
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initiated by employees of the 
railways, a sector which, over the 
years, has accounted for nearly 30% 
of the Board’s caseload in matters 
pertaining to occupational safety and 
health. Also noteworthy in this regard 
is the air transportation sector which 
accounted for 5 of the cases referred 
to the Board. One case each came 
from the longshoring sector and 
Canada Post Corporation, whereas 
these two sectors refer on average 5 
cases to the Board each year. 


Of the 27 cases disposed of by the 
Board, only one was allowed, 12 
were dismissed and 14 were 
withdrawn. 


Union Successor Rights 


The Code provides for the transfer of 
bargaining rights from one union to 
another should there be a merger, 
amalgamation oor transfer of 
Jurisdiction between unions, much like 
the "sale of business" provisions of 
the Code. Under the Code, the 
successor union could receive the 


bargaining rights of another union and 
assume the collective agreement in 
force. 


Ten union — successor __ rights 
applications were filed with the Board 
in 1994-95. The Board received 2 
applications each from the road 
transportation sector, the = rail 


Figure 14 
UNION SUCCESSOR RIGHTS APPLICATIONS 
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transportation sector and the mining 
industry in Canada’s North. Of the 11 
applications disposed of in 1994-95, 
10 were granted and 1 was dismissed. 
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Miscellaneous Cases 


Nineteen miscellaneous applications 
received the Board’s attention in 
1994-95, the same number as last 
year. The breakdown is as follows: 3 
applications concerning the 
appointment of an employer 
representative in the longshoring 
industry; 5 seeking consent to alter 
terms and conditions of employment; 
6 seeking a determination as to the 
existence of a collective agreement or 
the persons bound by it; 1 seeking a 
review of a provision of a collective 
agreement; 1 seeking consent to 
institute court proceedings; 2 seeking 
consent to file a Board order in the 
Federal Court of Canada for the 
purposes of executing the said order; 
and finally, 1 seeking priority access 
by a union to the employer’s premises 
to conduct a union organizing 
campaign that could not otherwise 
have been conducted because of the 
isolation of the premises. 


Statistical Tables 


The following tables provide The historical data may contain minor Statistics. The statistics are reported 
additional details on the Board’s variations from previous annual for a fiscal year starting from April 1 
caseload and activities. reports due to adjustments made to the to March 31 of the next year. 

Table 1A Applications received by type of case and by region 

Table 1B Applications received by type of case and by province/territory 

Table 2 Applications disposed by type of case and by region 

Table 3 Summary of cases carried over, received and disposed 

Table 4 Type of applications received by industry 

Table 5 Type of applications disposed by industry 

Table 6 Certification applications by industry 

Table 7 Unfair labour practice complaints against employers by industry 

Table 8 Unfair labour practice complaints against unions by industry 

Table 9 Alleged violations by section of the Code and by industry 

Table 10 Unlawful strike/lockout applications disposed by industry 

Table 11 Votes held for applications disposed by industry 

Table 12 Size of bargaining units certified 

Table 13 Number and percentage of days spent in hearing by location 

Table 14 Number of cases heard by type of application 
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Table 1A 
Applications Received by Type of Case and by Region in 1994-95 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 


Table 1B 
Applications Received by Type of Case and by Province/Territory in 1994-95 
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Table 2 
Applications Disposed by Type of Case and by Region in 1994-95 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of the Public Service 
Established as a Corporation 
Determination of Existence 
of Collective Agreement/ 
Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 
Safety 

Miscellaneous 
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Table 4 
Type of Applications Received by Industry in 1994-95 


Single Strikes/ 
Review | Cert. Emp. Revoc. Lockouts | U.L.P.* | Safety** | Misc. 
19 IS 40 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 5 
Type of Applications Disposed by Industry in 1994-95 


Single Union 
Review | Cert. Emp. Revoc. Succ. 
Rights 
20 14 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 6 
Certification Applications by Industry in 1994-95 


Total No. of Votes in 


Withdrawn 


Disposed Cases Disposed 
Heard Cases 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 

North Territories 
Road Transport 
Railway 

Shipping 
Miscellaneous 
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Table 7 
Unfair Labour Practice Pa gest Against Employers by Industry in 1994-95* 


Withdrawn/ Total No. of 
Received | Granted Rejected Settled Disposed Cases Heard 


Al Raison 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Road Transport 
Railway 
Shipping 
Miscellaneous 


We nk OADNW Ke 
— 


Nn 
NYNNAOrF NW FW O 


GON wWOCTCWOUNNOMN 

oon oOo Oe = CV 
— 

WofruoODdOwWwWoON PO CO 


* Number of cases 


33 


Table 8 
Unfair Labour Practice Complaints Against Unions by Industry in 1994-95* 


Withdrawn/ Total No. of 
Industry Received Granted Rejected Settled Disposed Cases Heard 


Air Transport 
Banks 
Broadcasting 
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Crown Corporations 
Communications 
Feed and Grain 
Longshoring 

North Territories 
Road Transport 
Railway 

Shipping 
Miscellaneous 
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Table 9 
Alleged Violations by Section of the Code and by Industry in 1994-95* 


Section of the Code 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Road Transport 
Railways 
Shipping 
Miscellaneous 
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1 
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0 
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0 
0 
1 
0 
1 
1 
0 
0 
0 
1 
0 
0 


The count refers to the number of alleged violations of the various sections of the Code contained in the 
complaints received. 
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Table 10 


Unlawful Strike/Lockout Applications Disposed by Industry in 1994-95 


Withdrawn/ Total No. of 
Industry Received Granted Rejected Settled Disposed | Cases Heard 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 11 
Votes Held for Applications Disposed by Industry in 1994-95* 


Type and Number of Cases Disposed ** | Disposition of Cases of Cases Votes Ordered Under Section 


: Z ; : 
1 1 0 3 0 


Air Transport 
Banks 
Broadcasting 
Crown 
Corporations 
Communications 
Northern 
Industries 
Road 
Transportation 
Railway 
Shipping & 
Navigation 
Miscellaneous 


7 Votes taken where the case has not been disposed of by year end not included 
‘aia 530- review, 555- certification, 560- single employer, 565 and 566- revocation, 585- sale of business 


Employees of the Canada Post Corporation affected by the vote held in 1988 with respect to the operational 
bargaining unit; final disposition of file occurred in 1994-95 


: Employees of Canadian National Railway Company, Canadian Pacific Limited and VIA Rail Canada Inc. who 
belong to the newly defined shopcraft units 
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Table 12 } 
Size of Bargaining Units Certified in 1994-95 


Number of Employees Number of Applications % of Total Applications Cumulative % | 


0/10 28 
11/20 29 
21/30 18 
31/40 i 
41/50 5 
51/60 3 
61/70 4 
71/100 6 
101/130 3 
131/160 4 
161/190 0 
191 and over 6 


Total number of employees affected: 8 233 
Median size of units: 20 employees 
Average size of units: 73 employees 
Newly organized: 7 338 employees 
Previously organized: 895 employees 


Table 13 
Number and Percentage of Days Spent in Hearing by Location in 1994-95 


Se Number of days Percentage of Total Days 
15 


Alberta 
British Columbia 
Manitoba 


New Brunswick 
Newfoundland 


Nova Scotia 

North Territories 
Ontario 

Prince Edward Island 
Quebec 
Saskatchewan 

Yukon 
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Table 14 
Number of Cases Heard by Type of Application in 1994-95* 


Type of Application Number 


Re ee rn et De ree Ay ee ee MWh, ig tin Mae me Ee, rene hs ee thane be 


Pp pemmincnt 0) an Eioueyer REDreseniative: 0 i.9k G4 de dae eek DW ee os Se 0 
Determination of Existence of Collective Agreement/Persons Bound ................. 2 
PE ir yar ee A Pe cc ee et nok! Ss te Bute te, Gy. bate, & vse, Se ke a ih 
Ghangesot Terms andyConditions of Employment . 2. 42. we ee ess wee ihe aes 0 
Deel at On mare sIND IC PEDO VEL pret due oo Se Nh en ele, es Sah ea oe Bes ble) dada aie te 12 
ROA EM rene te in ees eth Sead Ge ail Fk ST eR AN ane be dn tg WAL. Beats oN ues Lael s 3 
Prec C OSS OED LS ee, ne ee een eae et Oe hh OM tN Ae Sea ae Oye 0 
SECM IMSUSIIESS fartiee thee Nets a) arate aaah AS 7 PeNS ar hak’ cheatist atu Oar SL a ak ae ee ee 


Reeen ESCO ICCTION BONE ON. ete car eats eis be BAS eel A aur ag iccw ts Rnie «yaa ap Ge ky a 


ia EN CLK SLOPDSU CME. fede... ss fc. Sok) Sa Gee eR Ld, eu Sse ec l iB 
Goumainmo moma eaDOUr PTACuce, 0. 54, caste ary oe Meter ee ne, Mee ages «eb a we 98 
STAY ESTSTEU LCS Bg SST TSS a ee Sin Sede Ge gk Se iy ny ne ae ee a 1 
RCate omOlNeCESS MOLE ANPIOVEL Si PICMISCS 4 ota st ee ares oe pe an Sina 1 
SSALORY PME ay Metin rere ee I Ac alin Pe Ree MW oe SS Ree toe oe NF Re en ee 14 


dere OTC OMS 2 Pe SOL aE >t | Ok Sr AP eae eens ier ei ae 7 ee Ls ro ah eee A 


* Figures represent number of cases where Board held a public hearing. 


i] 


Financial Statement 


Statement of Expenditures for the Year Ended March 31, 1995 
(with comparative figures for the year ended March 31, 1994) 


1995 1994 


Salaries and wages $ 5,459,467 $ 6,379,157 
Contribution to employee benefit plan 807,000 803,000 
Transportation and Communications 966,941 915,657 
Information 40,978 61,324 
Professional and special services 793,798 473,719 
95 ,690 127,450 

Purchased repair and upkeep 92,951 115,590 
Utilities, materials and supplies 168,720 153,359 
All other expenditures 12,614 15,130 
216,862 483 ,842 

‘Accommodation providediby DiRUW 3 oo os ao erin a pee ee ee 1,350,000 1,350,000 
D.S.S. cheque issue 11,000 11,000 
Inslvance Prenulins Pald: OY s Lis.95 (22 Men hy arene daan eee cue Leet ok sane 261,000 227,000 


Total Expenditures 1027702) PT hi6.225 


Total expenditures provided by: 
Human Resources Development Vote 40 $ 7,848,021 $ 8,725,228 
Employee Benefits 807,000 803,000 


O.G.D. which provided services without charge 1,622,000 1,588,000 


LOE 247,021 11,116,228 


Certified correct: Approved: 


Un loreneatealt| 


Chairman 


A 
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HEADQUARTERS 
C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ont. 

K1A 0X8 


EXECUTIVE DIRECTOR, CLIENT SERVICES: Jim Callon 


TEL.: (613) 947-5429 
FAX: (613) 947-5407 


DEPUTY REGIONAL DIRECTOR/MANAGER, 


PROCESS ADMINISTRATION (REGISTRAR): 
Pierre Sioui-Thivierge 


TEL.: (613) 947-5440 
FAX: (613) 995-9493 


SENIOR LEGAL COUNSEL: Maryse Tremblay 


TEL.: (613) 947-5456 
FAX: (613) 947-5460 


ATLANTIC REGION 
Queen Square 

45 Alderney Dr. 

Suite 600 

Dartmouth, N.S. 

B2Y 2N6 


DIRECTOR: John Vines 
OFFICE MANAGER: Maxine Irving 


TEL.: (902) 426-7068 
FAX: (902) 426-7397 


QUEBEC REGION 

Place de la Cathédrale 

600 de Maisonneuve Blvd. West 
Suite 700 - 7th Floor 

Montréal, Que. 

H3A 3J2 


DIRECTOR: Suzanne Pichette 
OFFICE MANAGER: Rollande Ruh 


TEL.: (514) 283-3258 
FAX: (514) 283-3590 


ili 


Board Offices 


ONTARIO REGION 
1 Front Street West 
Sth Floor East 
Toronto, Ont. 

MSJ 1A5 


DIRECTOR: Peter Suchanek 


OFFICE MANAGER: Neola Anderson 


TEL: (416) 973-3782 
FAX: (416) 973-6543 


WESTERN REGION 
757 West Hastings Street 
Suite 410 

Vancouver, B.C. 

V6C 1AI1 


DIRECTOR: Phil Kirkland 
OFFICE MANAGER: Linda Sakai 


TEL.: (604) 666-6001 
FAX: (604) 666-6071 


CENTRAL REGION 
One Lakeview Square 
155 Carlton Street 
Suite 300 

Winnipeg, Man. 

R3C 3H8 


ACTING DEPUTY DIRECTOR: John Taggart 
OFFICE MANAGER: Frank Hrechka 


TEL.: (204) 983-3145 
FAX: (204) 983-3170 


BASIC FREEDOMS 


"Every employee is free to join the trade union of 
his choice and to participate in its lawful activities." 


"Every employer is free to join the employers’ 
organization of his choice and to participate in its 
lawful activities." 


(Section 8, Part I, 
Canada Labour Code) 


Canada 
Labour 
Relations 
Board 

Sonseil 
>anadien des 
Relations du 
Travail 


ce of the Chairman 
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C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
KIA 0X8 


March 3, 1997 


The Honourable Alfonso Gagliano 
Minister of Labour 

165 de |’Hotel-de-Ville Street 
Phase II, 11th Floor 

Hull, Quebec 

KIA 0J2 


My Dear Minister: 


In accordance with the provisions of section 121 of the Canada Labour Code (Part I - 
Industrial Relations), I have the honour of submitting to you this Annual Report on the activities of the 
Canada Labour Relations Board for the year ending March 31, 1996. 


Respectfully submitted, 


Mlk toe 


J.F.W. Weatherill 
Chairman 
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Chairman’s Message 


During the period under review, the 
Board began the implementation of 
revised case processing procedures 
which, it is hoped, will result in 
improved services to the labour 
relations community, while at the 
same time allowing the Board to 
operate within the confines of a 
restricted budget. The lack of 
appointments to two member positions 
has made the efficient application of 
the new procedures more difficult. 


As well, the Board, like the labour 
relations community, awaits the 


tabling of legislation which it is 
expected will give effect to at least 
some of the recommendations of the 
Sims Task Force relating to Part I of 
the Canada Labour Code. That 
legislation should resolve various 
problems currently hindering the 
efficient accomplishment of our 
mandate. 


Since the last Annual Report, the 
Supreme Court of Canada has brought 
down its majority decision in the 
Royal Oak Mines Inc. case, upholding 
the exercise of remedial powers which 


the Board undertook in that case. In 
another piece of litigation mentioned 
in the last Report, the Federal Court 
of Canada (Trial Division) upheld the 
Board’s position with respect to the 
right of litigants to have access to 
notes taken by Board members in the 
course of hearings. That decision is at 
present under appeal to the Federal 
Court of Appeal. 


I take this opportunity to express my 
appreciation of the dedicated work of 
the Board’s staff, and to extend my 
thanks to them. 


The Canada Labour Relations Board 


— 


Mandate 


The Canada Labour Relations Board 
is an autonomous, quasi-judicial 
tribunal responsible for the 
interpretation and the administration 
of Part I, Industrial Relations, and 
certain provisions of Part II, 
Occupational Safety and Health, of 
the Canada Labour Code. 


The Board’s mandate is to contribute 
and promote effective industrial 
relations in any work, undertaking or 
business that falls within the authority 
of the Parliament of Canada. 
Parliament has set out in the Preamble 
to the Canada Labour Code the 
philosophy that underlies the mandate 
and the role of the Board: 


"Whereas there is a long tradition in 
Canada of labour legislation and 
policy designed for the promotion of 
the common well-being through the 
encouragement of free collective 
bargaining and the constructive 
settlement of disputes; 


And whereas Canadian workers, trade 
unions and employers recognize and 
support freedom of association and 
free collective bargaining as the bases 
of effective industrial relations for the 
determination of good _ working 
conditions and sound  labour- 
management relations; 


And whereas the Government of 
Canada has ratified Convention 
No. 87 of the International Labour 
Organization concerning Freedom of 
Association and Protection of the 
Right to Organize and has assumed 
international reporting responsibilities 
in this regard; 


And whereas the Parliament of 
Canada desires to continue and extend 
its support to labour and management 
in their cooperative efforts to develop 
good relations and constructive 
collective bargaining practices, and 


deems the development of good 
industrial relations to be in the best 
interests of Canada in ensuring a just 
share of the fruits of progress to all; 


Enabling Statute and Jurisdiction 


The enactment of Part V (now Part I) 
of the Canada Labour Code, in 1972, 
gave new life to the Canada Labour 
Relations Board. 


Although jurisdiction over labour 
relations matters in Canada is vested 
with the provinces under their 
exclusive right to legislate in matters 
relating to private contracts, the 
Constitution Act of 1867 confers 
exclusive jurisdiction to the federal 
government in certain areas. As such, 
the federal government can enact 
federal labour legislation within its 
own jurisdiction. 


The Canada Labour Relations Board 
has jurisdiction in all provinces and 
territories with respect to federal 
works, undertakings or businesses that 
fall within the legislative authority of 
the Parliament of Canada. 


Part I of the Canada Labour Code 
applies to approximately 700 000 
employees and their employers across 
Canada. This includes interprovincial 
Or international rail, road, and 
pipeline transportation, shipping and 
related services, air transportation, 
interprovincial and __ international 
telecommunications, radio _— and 
television broadcasting, banks and 
federal Crown corporations. Also 
included are industries declared by 
Parliament to be for the general 
advantage of Canada, such as uranium 
mining, nuclear power installations, 
flour and feed mills, and grain 
elevators. Finally, all private works, 
undertakings and businesses in the 
Yukon, the Northwest Territories and 
the soon-to-be created Nunavut 


Territory are under 


Jurisdiction. 


federal 


Powers of the Board 


The Board exercises Statutory powers 
under Part I of the Canada Labour 
Code with respect to the acquisition, 
transfer, exercise or revocation of 
collective bargaining rights in the 
federal jurisdiction. It investigates, 
mediates and adjudicates complaints 
filed by employees, unions and 
employers alleging contravention of 
the Code’s unfair labour practice 
provisions. The Board has the power 
to establish remedies, including the 
reinstatement or compensation of 
terminated employees. It can review 
and update certification orders so that 
bargaining relationships better reflect 
the changing social, economical and 
Organizational realities and it is 
empowered to issue cease and desist 
orders in the case of unlawful strikes 
or lockouts. It is also charged with 
reviewing safety officers’ decisions 
under Part II of the Code concerning 
an employee’s right to refuse 
dangerous work. 


Structure of the Board 


The Board’s headquarters is located in 
the National Capital Region, as 
required by the Code. To provide 
reasonable access to its services, the 
Board holds its hearings in locations 
convenient to all parties. In addition, 
it has regional offices in Dartmouth, 
Montréal, Toronto and Vancouver, 
and a satellite office in Winnipeg. 
These offices are staffed with 
experienced directors and labour 
relations officers who are responsible 
for investigating and mediating 
applications and complaints. The 
Board relies on its labour relations 
officers to initiate discussions with the 
parties in an effort to have them 
resolve their differences without the 
intervention of the Board. Settling 
complaints and disputes eliminates the 


Sa 


need for costly public hearings and 
emphasizes the remedial aspect of the 
Board’s approach. When officers 
settle unlawful strikes and lockouts, 
for example, this avoids the unlawful 
shutdown of important services for 
unexpected and extended periods. 


The Board must possess the expertise 
required to allow it to deal effectively 
with the complexities of labour 
relations issues, to determine the 
underlying causes of disputes and to 
facilitate agreement among the parties. 
Its philosophy is first to seek labour 
relations solutions to _ labour- 
management conflicts and issues, and 
to impose third-party intervention only 
when required. Its processes are less 
formal than those of a court, and this 
enables it to deal economically and 
expeditiously with labour relations 
conflicts. 


Composition of the Board 


Board members’ are full-time 
appointees who are expected to have 
acquired experience and knowledge of 
industrial relations and labour law. To 
ensure a truly national character, 
members are selected from various 
regions across Canada. As full-time 
members of a non-partisan Board, 
they cannot hold = any _ other 
remunerated office or employment. 


As supulated in the legislation, the 
Board must carry out its business with 
not less than three members, one of 
whom must be either the chairman or 
a vice-chairman. Exceptions to this 
include references or complaints made 
pursuant to Part II of the Canada 
Labour Code (Occupational Safety 
and Health) and, in this regard, 
section 156 of Part II provides that 
any Board member may dispose of 
such cases. 


Another exception to the three-person 
panel, limited to uncontested matters, 


1s provided in section 14(2) of Part | 
of the Code. 


During 1995-96, three members 
departed. The Board wishes to 
publicly thank Calvin Davis, Mary 
Rozenberg and Francois Bastien for 
their years of service and commitment 
to both the Board and the labour 
relations community. They will 
remain in their capacity with respect 
to those cases that require their 
continued participation. In addition, 
the Board wishes to welcome Roza 
Aronovitch and David Gourdeau, who 
were appointed member of the Board 
during the year. 


The following contains a_ short 
biography of all the members of the 
Board as of March 31, 1996. 


Chairman 


J.F.W. (Ted) Weatherill 
(term ends April 1999) 


Prior to his appointment, 
J.F.W. Weatherill held several 
positions: from 1968 until the date of 
his appointment, he practised as a 
full-time labour-management 
arbitrator; from 1964-1967, he was 
Vice-Chairman of the Ontario Labour 
Relations Board; and from 1960 to 
1978, besides his _ professional 
activities, he held various chairs of 
law at Osgoode Hall Law School, 
Western University and the University 
of Ottawa. 


Mr. Weatherill is a graduate of the 
University of Toronto (B.A., LL.B.) 
and holds a Master’s degree from 
Harvard University. He was called to 
the Bar of Ontario in 1960. 


He wrote numerous periodical articles 
relating to industrial relations and 
labour law as well as the publication 
entitled: A Practical Guide to Labour 
Arbitration Procedure (Aurora: 
Canada Law Book Co., 1987). 


Vice-Chairs 


Louise Doyon 
(term ends May 1999) 


Louise Doyon of Montréal took up 
office on May 15. 1989. After 
studying law at Laval University in 
Québec, Ms. Doyon was admitted to 
them@uebec GeBariem 1969 anand 
specialized in labour law and labour 
relations. Until 1979, she practised 
law first as legal advisor to the 


Confederation of National Trade 
Unions in Montréal. Up to her 
appointment, Ms. Doyon taught 


labour law and other related subjects, 
at the Bachelor and Master’s levels, at 
the University of Quebec in Montréal. 
She also lectured at the Ecole de 
formation professionnelle of the 
Quebec Bar from 1986 to 1988. 


Philippe Morneault 
(term ends May 2001) 


After completing a Bachelor of Arts 
degree at Saint-Thomas University, 
Philippe Morneault worked in the 
department of industrial relations of 
the Fraser Inc. paper mill, where he 
participated in the bargaining process, 
the administration of many collective 
agreements and the monitoring of 
security. He later filled the positions 
of safety inspector, then human rights 
officer at the New _ Brunswick 
Department of Labour. 


In 1974, he attended New Brunswick 
University to study law and he was 
admitted to the New Brunswick Bar in 
1977. From 1977 to May 1991, when 
he was appointed to the Board, 
Mr. Morneault practised law in a 
private firm and, during this period, 
arbitrated many grievances. 


Jean L. Guilbeault 
(term ends August 2002) 


Jean L. Guilbeault, Q.C., took up his 
duties with the Board in 


Neen nnnnnn nnn cnr ncnccncccccccnnnnnnccnc cnc nncnnncccncneee nner ceeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee reer 


September 1992. He studied law at 
the University of Montréal and was 
called to the Quebec Bar in 1964. In 
1984, he was named Queen’s 
Counsel. Mr. Guilbeault practised law 
in Montréal, in private practice, 
specializing in litigation. He has 
argued before a number of courts of 
law, including the Supreme Court of 
Canada. 


He worked principally in the field of 
private law. His experience in the 
field of statute law has been varied 
and he has assumed = major 
responsibilities for certain matters in 
the area of labour legislation. He has 
written numerous articles and given a 
number of lectures, thus increasing 
public understanding of complex and 
precise legal concepts. 


Mr. Guilbeault has been a member of 
numerous charitable, cultural and 
recreational organizations, in 
particular those concerned with the 
welfare of underprivileged children. 
His volunteer work has also included 
teaching at Frontier College, an 
Institution which specializes in 
continuing education for people 
working in camps in remote parts of 
the country. He has been very active 
in the Mouvement Desjardins (caisses 
populaires) and Kiwanis International. 


Richard I. Hornung 
(term ends August 2002) 


Richard I. Hornung, Q.C., of Regina, 
Saskatchewan, brings a wealth of 
experience in various aspects of 
labour relations and labour law. He is 
a graduate of the University of 
Saskatchewan (B.A., 1968 and LL.B.., 
1969) and the London School of 
Economics (LL.M., 1971). He was 
appointed Queen’s Counsel in 1985 
and is a member of the Saskatchewan 
and Manitoba Bars. 


Mr. Hornung taught at the University 
of Alberta Law School from 1971 to 
1973 and thereafter practised law, 
specializing in civil litigation and 
labour law. He _ has extensive 
experience as an arbitrator and 
mediator and is the author of a report 
on construction industry labour 
relations in Saskatchewan. In 1989, he 
was appointed Chairman of the 
Saskatchewan Labour Relations 
Board, a position he held until his 
appointment to the Board. 


He instructed at an annual course in 
Mediation at Harvard Law School’s 
Program of Instruction for Lawyers 
and is a member of the National 
Academy of Arbitrators. 


Suzanne Handman 
(term ends June 2004) 


Suzanne Handman was appointed 
Vice-Chair of the Board effective 
July 1, 1994. Prior to assuming this 
position, Ms. Handman was a partner 
with the law firm of Trudel, Nadeau, 
Lesage, Lariviére & Associates in 
Montréal. She joined Trudel, Nadeau 
in 1982 and, since then, practised 
primarily in the areas of labour law 
and administrative law. During the 
course of her practice, she appeared 
before many courts and tribunals, 
including the Canada Labour 
Relations Board, in labour matters. 
Ms. Handman first practised law with 
the firm of Martineau, Walker. 


Ms. Handman brings to the Board a 
wide range of professional experience. 
Prior to her legal career, she was an 
audiologist and, in this capacity, held 
positions as director of the Speech and 
Hearing Department, Maisonneuve- 
Rosemount Hospital; professor of 
audiology in the Faculty of Medicine, 
University of Montréal; and 
consultant to government and 
industry. 


Ms. Handman earned her civil law 
degree (LL.L) from the University of 
Montréal in 1979 and was called to 
the: -Quebee-Bar” inivd 9802!) She 
previously obtained a B.Sc. in 
psychology from McGill University, 
an M.A. with great distinction in 
speech pathology and audiology from 
the University of Montréal and did 
postgraduate studies in audiology at 
Northwestern University in Chicago. 


Ms. Handman has written a number 
of articles concerning labour issues. 
In addition, she has been active in 
several professional associations, 
serving on executive committees of 
various organizations. 


Members of the Board 


Michael Eayrs 
(term ends April 1999) 


Michael Eayrs has been consistently 
engaged in various industrial relations 
activities since 1951. His early career 
included experience in most Canadian 
jurisdictions, the United States and 
Jamaica. 


Prior to his appointment, Mr. Eayrs 
was Executive Director of the 
Construction Employers’ Coordinating 
Council of Ontario; Member of the 
Ontario Labour Relations Board; 
Vice-Chairman of the Tripartite 
Construction Industry Advisory 
Board; Member of the Canadian 


Labour Market and _ Productivity 
Centre Construction Sector 
Committee. 


He has also advised several Ontario 
Ministers of Labour on Construction 
Labour Legislation and has held 
various disputes resolution 
appointments in that province. As an 
adjunct associate professor at the 
University of Waterloo, he has taught 
Construction Labour Relations in the 
Construction Master’s programme. 


a a a aE aS ae aS EE 


Patrick H. Shafer 
(term ends January 1998) 


Prior to his appointment to the Board 
in January 1993, Patrick H. Shafer, of 
Osgoode, Ontario, held the position of 
Senior Advisor, Environmental Health 
and Safety, at the RCMP. In the 
course of his 31-year career in the 
RCMP, he worked in identification, 
scientific and health _ services. 
Mr. Shafer has acquired’ vast 
experience in the health and safety 
area; he was involved in security 
during the Montréal Olympics, in the 
Gander air crash post mortem and in 
cancer incidence studies. He was 
seconded to the Economic Summit 
Secretariat in 1981. 


Mr. Shafer attended Algonquin 
College of Applied Arts and 
Technology, Humber College and the 
University of Toronto. He is a 
registered safety professional and was 
a member of the Canadian Society of 
Safety Engineering, the Association 
for Canadian Registered Safety 
Professionals, and a member of the 
Editorial Advisory Board = of 
"Occupational Health & Safety 
Canada." At the community level, he 
was a member of the board of the 
Muscular Dystrophy Association of 
Canada for 10 years. 


Véronique L. Marleau 
(term ends May 1998) 


Véronique L. Marleau was appointed 
to the Board in May 1993. From 1988 
to 1990, she was legal counsel to the 
Board, which she _ represented 
before the Federal Court of Appeal 
and the Supreme Court of Canada. 
She then returned to private practice 
with the law firm of Ogilvy Renault 
in Montréal, as a member of the 
labour and employment law group. 


Her experience in labour law dates to 
the beginning of her career with the 
legal department of General Motors of 


Canada Limited in Sainte-Thérése, 
and then with the firm of McAllister, 
Blakely, Turgeon & Hesler in 
Montréal. 


Ms. Marleau obtained bachelors of 
civil law (B.C.L.) and of common 
law (LL.B.) from McGill University 
in 1985. She was called to the Quebec 
Bar in 1986. She wrote several 
articles and gave a number of 
conferences dealing mainly with 
labour and administrative law issues. 
Furthermore, Ms. Marleau has been 
very active in_ charitable and 
recreational organizations. 


Sarah E. FitzGerald 
(term ends July 1998) 


Sarah E. FitzGerald joined the Board 
in July 1993 from her position as 
legal counsel to the Alberta Labour 
Relations Board and the Alberta 
Human Rights Commission. 
Previously, she practised law with the 
Calgary firm of Macleod McManus 
and, as a legal assistant, worked in 
construction and product liability 
litigation with the Calgary firm of 
Fenerty, Robertson, Fraser & Hatch. 


Ms. FitzGerald holds degrees from 
the University of Guelph (Honours 
B.Sc., 1981) and the University of 
Western Ontario (LL.B., 1987). She 
was Called to the Alberta Bar in 1988. 


Ms. FitzGerald brings to the Board a 
diverse employment background. This 
includes work experience in 
construction, transportation, provincial 
governments, and a_ veterinary 
college. Ms. FitzGerald is an active 
volunteer, most recently tutoring in 
adult literacy. 


Roza Aronovitch 
(term ends October 2000) 


Prior to her appointment to the Board 
in October 1995, Ms. Aronovitch was 
the Vice-President, Legal and Realty 


Services. General Counsel and 
Corporate Secretary to the Canada 
Ports Corporation, a federal Crown 
Corporation in the maritime 
transportation sector. In those 
Capacities, she oversaw the conduct of 
litigation, including complaints and 
applications to the CLRB. and advised 
in relation to labour negotiations and 
labour relations issues. 
Ms. Aronovitch was previously Senior 
Counsel to the Bank of Canada where 
she practiced in the areas of corporate 
and commercial law, as well as labour 
and employment law. 


Ms. Aronovitch studied law at the 
University of Ottawa and was called 
to the Ontario Bar in 1985. She also 
holds a Masters of Arts in Teaching 
from Colgate University, Hamilton, 
N.Y., as well as a B.A. Honours in 
Philosophy from McGill University, 
Montréal. 


Ms. Aronovitch has served on the 
executive of a number of professional 
associations, including the Canadian 
Maritime Law Association and is past 
President of the Ottawa chapter of the 
Canadian Corporate Counsel 
Association. Since 1992, she has 
taught Negotiation at the Bar 
Admission Course of the Law Society 
of Upper Canada. 


David Gourdeau 
(term ends October 2000) 


Mr. David Gourdeau arrived at 
the CLRB in October’ 1995. 
From 1987 to his appointment, 
Mr. Gourdeau was involved in the 
practise of law in Montréal with the 
firm Rouleau, Gourdeau, Doss. 


Mr. Gourdeau obtained his law degree 
from Laval University in 1976 and 
was called to the Quebec Bar in 1977. 
In 1978, Mr. Gourdeau was in-house 
counsel with Domtar Inc. in 
Montréal. From 1979 to 1981, he was 
the head legal revisor with Ogilvy, 
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with the firm of Lapointe, Rosentein, 
both of Montréal. 


Renault in Montréal, focusing mainly 
on securities and commercial law. He 
then concentrated his practise in the 
field of intellectual property first with 
the firm of Swabey, Mitchell and then 


The main fields of his recent practise 
have been in the commercial area, 
encompassing labour relations as well 


as 


intellectual 


property. 


Over the 


years, Mr. Gourdeau has argued 
before administrative tribunals as ‘well 
various courts, including the Federal 
Court and the Supreme Court of 
Canada. 


The 1995-96 fiscal year was in many 
respects significant for the entire 
organization. In addition to the labour 
relations and adjudicative activities 
described in the other sections of this 
report, specific measures were 
undertaken to improve services to 
clients and to make better use of 
technology. All areas of the 
organization, through a variety of 
projects and initiatives, contributed 
towards those goals. 


Specific communications tools such as 
the Regional Communication System 
upgrade and Wide Area Network 
were implemented. Use of this 
technology has greatly facilitated 
communications and _ information 
sharing between headquarters and 
regional offices. Work also continues 
to establish the CLRB’s presence on 
the Internet, through the development 
of a home page and information for 
clients. 


Technology was the cornerstone of 
many client services initiatives such 
as records integration, scheduling and 
disposal. New databases were created 
and SearchMAGIC, an automated 
cataloguing system, was implemented 
by the Research and Reference 


Management Perspectives 
Sh SE aE a eT OE A oS SC RLS BOE SESE OD RUN AS RD OR OY 


Centre. More extensive use was made 
of CD-ROM technology, notably for 
the sale and distribution of the subject 
index of Board decisions. 


Consultations with the staff and 
members of the Board led to 
recommendations aimed specifically at 
improving internal communications 
within the organization through the 
development of a quarterly newsletter 
and an electronic bulletin board. 


In the spirit of co-operation with 
respect to the government’s efforts to 
reduce administrative costs, 
agreements were concluded or 
renewed for the provision of 
telecommunications services and other 
administrative services to the 
Canadian Artists and Producers 
Professional Relations Tribunal and 
for the provision to the CLRB of 
certain personnel services by Industry 
Canada. As a result of further staff 
reductions, the Human Resources 
function was combined with the 
Communications Unit, now 
responsible for human _ resources 
policy and planning. 


In January 1996, the Task Force on 
Part I of the Canada Labour Code 


presented to the Minister of Labour 
its report entitled "Seeking a Balance: 
Review of Part I of the Canada 
Labour Code." In Chapter 12 of the 
report, which dealt with the structure 
of the Canada Labour Relations 
Board, the Task Force stated: "An 
impartial, experienced and efficient 
labour relations board is essential to 
the success of any labour relations 
code.” 


The Chairman of the CLRB endorses 
the recommendations of the report 
that highlight required changes to the 
organization’s case processing 
practices with a view to speeding up 
procedures. Many of the 
recommendations reinforce the need 
for changes that the Chairman has, 
over the past two years, been 
dedicated to achieving. Although 
those recommendations have yet to be 
adopted through legislation now 
before Parliament, the vast majority 
of them have, throughout the year, 
been given careful consideration in all 
initiatives aimed at improving client 
services through more efficient case 
Management practices and increased 
client consultations. 
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- Process Officers 
- Operations Support 
- Adjudicative Support 


Staff of the Board 


Caen 


Apart from the Board members, all 
other Board employees are public 
servants. At the end of the fiscal 
year, 85 public servants worked at the 
Board: 61 worked in Ottawa and 24 
in the regional offices. 


The Board’s operation consists of the 


following areas: Program 
Management and Administrative 
Services, Operations, and Legal 


Services (see organizational chart at 
page 8). 


a) Program Management and 
Administrative Services 


The Program Management and 
Administrative Services Branch is 
responsible for all aspects of the 
Board’s administrative and financial 
support. It consists of the following 
units: Financial Services, Research 


and Reference Centre, 
Communications and Human 
Resources, Informatics, Recorded 
Information Management and 


Administrative Services, as well as 
Program Management and Review. 


The Financial Services Unit provides 
all essential financial services, namely 
accounting, purchasing, and financial 
auditing. 


The Research and Reference Centre 
in Ottawa provides informational 
support to Board members and staff, 
with its specialized collection of files, 
books, periodicals, and other research 
materials, as well as its on-line 
system. It’ also ‘Serves’ as a 
comprehensive resource in the field of 
labour relations for other libraries, 
students, lawyers, and researchers. 


The Communications and Human 
Resources Unit plays an important 
role in helping the Board fulfil its 
mandate. It is responsible for 
managing the Board’s communications 
Strategy and for its editing and 
publishing programs. These programs 


are aimed at promoting an 
understanding of labour relations 
within federal jurisdiction and at 
providing up-to-date information on 
the Board’s jurisprudence on labour 
relations issues. 


The Unit is also responsible for the 
production and distribution of all 
official documents, in both official 
languages. It provides editing, 
translation and language consultation 
services and acts as liaison with the 
media. In addition, it is responsible 
for answering all general enquiries 
from the public. 


Furthermore, this unit is now 
responsible for human_resources 
policy and practices in the areas of 
organizational development, official 
languages, employment equity, and 
other human resources programs and 
policies at the corporate level. The 
staffing, classification, staff relations, 
and pay and benefits services 
provided to the Board by Industry 
Canada also fall under the 
responsibility of the Director of 
Communications and Human 
Resources. 


Publications 


Decisions/Information (ae? ): 
published quarterly, "di" is a bilingual 
publication containing Reasons for 
decision issued by the Board. 


The Role of the Canada Labour 
Relations Board: this bilingual 
booklet describes in layman’s terms 
the provisions of the Canada Labour 
Code and the Board’s practices. 


Information Circulars: by way of a 
series of topical circulars, the Board 
describes in layman’s terms _ its 
processes. At present, there are ten 
circulars available to the public. 


Copies of individual decisions are also 
available in both official languages as 
well as bilingual summaries of each 
published Board decision. 


Information on all of the Board’s 
publications and on subscription fees 
may be obtained by calling, writing or 
visiting the Communications Unit. 


The Informatics Unit is responsible 
for the automation of operational and 
administrative functions of the Board. 
This service includes informatics 
planning and implementation, project 
management for software and 
hardware acquisitions, training and 
maintenance, as well as user support. 


The Recorded Information 
Management and Administrative 
Services Unit is responsible for the 
overall management of the Board’s 
records. Its responsibilities include the 
design, development and maintenance 
of the Board’s subject classification 
system; the provision of records 
management services: the 
development and maintenance of the 
Board’s inventory of information 
holdings; information security and the 
essential records program, and other 
office support services, including mail 
and messenger as well as reception 
services. 


The Program Management and 
Review Function is supported by the 
policy and planning officer, under 
the supervision of the Director 
General, who reviews and updates the 
Board’s operational practices and 
procedures, conducts audits on case 
processing, reviews operational 
performance and co-ordinates the 
regulatory process. The officer also 
reviews new legislation before 
Parliament so as to be informed of 
any proposed legislation that may 
affect the labour relations community, 
the Board and the Canada Labour 
Code. When there are amendments to 
the Code, the officer co-ordinates the 
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procedural changes required to 
implement the amendments. 


b) Operations 


The Operations Branch is 
responsible for the investigation and 
mediation functions of the Board, the 
provision of Registrar services, as 
well as overall case processing and 
management. Labour relations 
officers in the Board’s regional 
offices in Dartmouth, Montréal, 
Toronto and Vancouver, in_ its 
satellite office in Winnipeg, and at 
headquarters in Ottawa, carry out the 
investigation and mediation functions. 
They also fulfil an advisory and 
educational role to the labour relations 
community and to parties dealing with 
the Board concerning its role, 
policies, practices, procedures and 
jurisprudence. 


Each regional office is headed by a 
Regional Director (Registrar) who 
reports to the Director General of 
Operations (Chief Registrar) in 
Ottawa. 


The Operational Information 
Systems Unit, also part of this 
Branch, manages the maintenance and 
development of the computerized case 
management and information retrieval 
system, oversees the indexing by 
keyword of the jurisprudential 
headnotes of Board decisions, and 
provides registry, photocopy and 
research services. The manager of 
this division is also designated as the 
Board’s Access to Information and 
Privacy Co-ordinator and, as such, 1s 
responsible for the application of the 
Access to Information and Privacy 
Acts within the CLRB. 


The Case Management Secretariat, 
another component of this Branch, 
provides process and support services 
to Board panels prior to, during and 
following public hearings and 
in-camera meetings of the Board. The 
staff performs such functions as 
issuing subpoenas, recording exhibits 
and minutes of proceedings, preparing 
and issuing Board orders and 
decisions and preparing a number of 
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reports essential to case tracking ang 
management. 


This Unit arranges for all facilities 
and services for Board hearings, and 
coordinates the work of the support 
staff assigned to Vice-Chairs and 
Board Members. 


The Operations Branch 1s _ also 
responsible for a number of ancillary 
responsibilities, such as maintaining 
relationships with other federal and 
provincial boards and departments on 
matters of mutual concern, and 
preparing and providing certain types 
of information to the public. 


c) Legal Services 


The Legal Services Branch consists 
of three legal counsel, a legal and 
administrative assistant and a legal 
secretary. It provides the members of 
the Board and its various directorates 
and services all the legal assistance 
deemed necessary to fulfil the Board’s 
general mandate. The Board’s legal 
counsel represent the Board in most 
judicial review proceedings. 


Reasons for Decision 
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Refusal to award costs to employer 
seeking compensation for 
unsubstantiated case 


The decision rendered in Herbert 
Howe’ dealt with a complaint filed by 
the International Longshoremen’s and 
Wharehousemen’s Union, Local 500, 
on behalf of Mr. Howe. Pursuant to 
section 133(1) of the Canada Labour 
Code, Mr. Howe alleged that his 
employer, Vancouver §Wharves 
Limited, had _ violated sections 
147(a)(i), Gi), and (111) by laying him 
off due to his activities as a safety and 
health representative. The Board 
concluded that the complaint was not 
properly before it, for Mr. Howe 
could not prove specific facts related 
to a work refusal. Counsel for the 
complainant presented an application 
to withdraw the complaint for lack of 
evidence: and the employer informed 
the Board that it would seek 
compensation for costs incurred. 


The Board dismissed the employer’s 
request for lack of authority to 
provide such a remedy. Both Part | 
and Part II are governed by the 
principle that the Board’s jurisdiction 
to order costs is limited. Specifically, 
sections 99(2) and 156(2) of the Code 
can only be applied where a violation 
of the Code has been found. The 
withdrawal of the complaint therefore 
precluded the Board from granting the 
remedy sought by the employer. 
Furthermore, as a matter of policy, 
the Board considers the awarding of 
costs to be a punitive measure which 
is inappropriate in the context of 
labour board remedies. Consequently, 
the employer’s request could not 
succeed on the basis of policy 
considerations, irrespective of the 
foregoing conclusion. The Board 
dismissed the employer’s request for 
compensation and accepted the 
complainant’s application for 
withdrawal of his complaint. 


Terminal operating pick-up and drop- 
off points for Grevhound courier 
parcels found to fall within provincial 
Jurisdiction 


In Greyhound Lines of Canada Ltd. ,° 
the Amalgamated Transit Union, 
Local 1374 (ATU), applied to the 
Board for a_ declaration that 
Greyhound had sold part of its 
business to Extra Mile Enterprises, 
therefore binding Extra Mile to the 
collective agreement between ATU 
and Greyhound. 


In order to conclude that a sale of 
business had taken place, the ATU 
had to demonstrate that both entities 
fell within federal jurisdiction for 
labour relations purposes. Following 
the criteria set out in United 
Transportation Union v. Central 
Western Railway Corp.,> the Board 
proceeded to examine the nature of 
the subsidiary, the nature of the 
corporate relationship, the importance 
of the work done by Extra Mile, and 
assessed the physical and operational 
connection between Extra Mile and 
Greyhound. It concluded that Extra 
Mile’s operation could not be 
categorized as "vital," "essential" or 
"integral" to Greyhound’s federal 
undertaking. There is no Greyhound 
presence or contro] in the day-to-day 
operations of Extra Mile’s terminals, 
no Greyhound administrative offices 
at the terminal, no maintenance 
facilities for Greyhound buses, and no 
dispatch and refuelling operations. 
Although Greyhound entered into the 
agreement with Extra Mile in order to 
increase its market share in the parcel 
transport business, it has operated in 
the past, and could well do so in the 
future, without Extra’ Mile’s 
operational involvement. Each 
situation must be assessed on a case- 
by-case basis, and the _ Board 
concluded, based on the evidence, 
that Extra Mile was simply not 
essential to Greyhound’s 


1] 


interprovincial transportation 


operations. 


Community of interest among 
bargaining units in railway industry 
allows shopcraft units to be 
consolidated into one industrial unit 


The Board allowed in Ontario 
Northland Transportation 
Commission* an employer's 


application, pursuant to section 18 of 
Code, for a partial review of its 
bargaining unit structure. At the time 
of the application, there were seven 
different unions established along 
craft lines representing employees 
who worked on the maintenance and 
repair of locomotives and rolling 
stock, in main shops or line points. 


In granting the application, the Board 
observed that changes had occurred in 
the bargaining structures in the 
Canadian railway industry. In recent 
Board decisions, shopcraft workers 
were included in single bargainie 
units and the same considerations that 
motivated the Board in those cases 
applied in the present case. As in 
Canadian Pacific Limited’ the Board 
concluded that, in the circumstances 
of railway shops, lateral mobility and 
long-term job security of employees 
as*erwelllcas® Veiticiency win‘ the 
administration of collective 
agreements are considered to increase 
where the’ bargaining unit is 
consolidated. These factors were 
found to be even more compelling in 
the case of a smaller work-force 
where, as here, the size of the 
existing units varied from 110 to 4 
employees. 


Expansion of interprovincial activity 
brings previously provincial corporate 
structure under federal jurisdiction 
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In Medalta Distribution Services Ltd. 
and Exalta Transportation Corp.,° the 
applicant union was the certified 
bargaining agent for a group of 
employees of Medalta Transport 
Corp. pursuant to a certification order 
issued by the Alberta Labour 
Relations Board. The union filed an 
application, pursuant to section 24 of 
the Code to be certified as the 
bargaining agent for all Medalta and 
Exalta company drivers and another 
application, pursuant to section 35 of 
the Code, to have Medalta and Exalta 
declared a single employer. 


The Board had already concluded in 
Exalta Transport Corp. and/or Chief 
Transport Ltd.’ that the companies 
involved constituted a __ single 
undertaking, but had declined to 
certify in that case as the companies 
were found to come under provincial 
jurisdiction. In the present case, as 
nothing substantial had changed with 
respect to the corporate structure of 
the companies, the section 35 
application was dismissed. The 
increase in interprovincial activity of 
the core business, however, now 
brought the corporate entity under 
federal jurisdiction. The companies 
made regular and continuous runs to 
Saskatchewan and the United States. 
For this reason, the Board concluded 
that it now had jurisdiction to deal 
with the union’s application for 
certification. This application was 
granted. 


Board orders wide range of remedies 
in order to rectify effects of unfair 
labour practice 


The union alleged in VOCM Radio 
Newfoundland Limited and VOCM 
News Inc.* that the employer had 
committed unfair labour practices 
when it held meetings with its 
employees to discuss the union 
organizing campaign. Subsequently, 


the union claimed that the employer 
had laid off eight employees who 
were alleged union supporters. 


The Board concluded that the 
meetings held by the employer went 
far beyond the neutrality required of 
an employer in a union organizing 
campaign and were a calculated 
attempt to dissuade its employees 
from joining the union. Furthermore, 
as the employer had not discharged its 
onus of proof and demonstrated by a 
preponderance of evidence that anti- 
union animus played no part in the 
lay-offs, the Board concluded that the 
employer had _ violated sections 
94(1)(a), 94(3)(a)(1) and 94(3)(e) of 
the Code. In order to remedy the 
adverse effects of the unfair labour 
practices, the Board ordered a range 
of remedies which included 
reintegration and compensation for the 
laid-off employees, an order that the 
employer allow the union to hold 
meetings with its employees on 
company time, and an order that the 
employer pay the costs. of 
transportation, meals and lodging and 
other out-of-pocket expenses. 


Powers of emplover representative 
include power to require employers it 
represents to pay a contribution 


The decision in Quebec Ports 
Terminals Inc.’ dealt with the 
geographical certification system 
provided for in section 34 of the 
Code. Quebec Ports Terminals Inc. 
(QPT) disputed, first, the power of 
the Maritime Employers’ Association 
(MEA), the employer representative 
appointed by the Board under its 
powers pursuant to section 34(4), to 
require payment of a contribution 
from the employers it represented 
and, second, the Board’s jurisdiction 
over such a request. 
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The Board first examined the 
employer representative's role and 
concluded that the employer 
representative was a Separate entity 
from the individual employers, With 
its own powers. It also concluded that 
the employer representative has not 
only the power but also the duty to 
discharge, on behalf of all the 
employers, all the duties and 
responsibilities of an employer under 
Part I, binding them. The employer 
representative must have the means to 
fulfil in an efficient and useful 
manner its obligations under Part I. 
According to the Board, in fulfilling 
Its function, the employer 
representative inevitably incurs costs 
with respect to setting up and 
operating this system. The 
Board found that the employer 
representative’s powers provided for 
in section 34(5) of the Code included 
the power to set and claim from the 
employers it represents a fair share of 
the costs incurred in discharging its 
obligations. According to the Board, 
an employer’s refusal to pay its share 
would seriously compromise the 
geographical certification system. 
QPT disputed the Board’s jurisdiction 
over this matter, since the case dealt 
with a financial claim and was 
therefore a civil matter. The Board 
concluded that the dispute was not a 
simple financial claim, but rather was 
directly related to the geographical 
certification system, as the dispute 
affected the reputation, integrity 
and viability of the system established 
by section 34. It therefore had 
jurisdiction under section 34(7) to 
deal with this dispute, and allowed the 
MEA’s application. In accordance 
with its remedial powers, the Board 
ordered QPT to pay, like all the other 
employers, its share of the costs 
incurred by the MEA for the services 
provided to the employers. 
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For a declaration of sale of business, 
seller and purchaser must both come 
under federal jurisdiction 


In Provost Cartage Inc./Provost Bulk 
Transport Inc.,'° the case dealt with 
an application for a declaration of sale 
of business pursuant to section 44 of 
the Code. According to the applicant, 
such a sale had taken place when 
Provost Cartage transferred to Clarke 
Transport a contract to transport 
gypsum products. The Board stated 
that for a declaration of sale of 
business to be made, the seller and 
purchaser must both come under 
federal jurisdiction. 


In order to determine its constitutional 
Jurisdiction, the Board must consider, 
first, the purpose of the purchaser, by 
making sure that all components of 
the business constitute a_ single, 
integrated and indivisible undertaking, 
Carrying on a_ regular federal 
operation. If the Board concluded that 
the undertaking in question did not 
constitute an indivisible entity, it then 
had to consider the federal or 
provincial nature of the division 
acquiring the federal operation and 
determine whether it carried on 
interprovincial operation or was 
essential to a federal undertaking. The 
undertaking involved, Clarke 
Transport Canada Inc./Newcap Inc.., 
is made up of several divisions that 
existed independently prior to the 
merger of these companies in January 
1994. In examining the divisibility of 
the business from a constitutional 
standpoint, the Board concluded that 
each component had retained its 
purpose and that the level of 
integration and degree of co-operation 
were insufficient to allow the Board 
to conclude that Clarke was a single 
undertaking. It found, on_ the 
evidence, that the division involved 
did not engage in interprovincial 
activities on a regular basis and was 
not essential to a core federal 


undertaking. The Board therefore 
dismissed the application. 


Danger within the meaning of the 
Code must be immediate and real 


An Air Canada flight attendant 
referred to the Board, pursuant to 
section 129(5) of the Code, a decision 
in which the safety officer found there 
was no danger.'' During a flight, 
Ms. Di Palma felt sick shortly before 
landing. She believed that this 
condition resulted from a lack of air 
in the aircraft. The pilot refused to 
increase the airflow, and Ms. Di 
Palma refused to continue to work. 


The applicable procedure for work 
refusals on aircraft was not followed, 
as the employer did not consider 
Ms. Di Palma’s actions to be a 
refusal to work. No _ official 
investigation was conducted until 
three months after the incident. In 
light of the recent Federal Court of 
Appeal decisions "° on the 
interpretation of the right-to-refuse 
provisions of the Code, the Board 
concluded that it had to determine 
whether the safety officer was correct 
in finding that there was no danger at 
the time of his investigation, and not 
whether the employee was right in 
believing at the start that a danger 
existed. The Board stated that the 
danger the employee perceives must 
be immediate and real. According to 
the Board, this was not so in this 
case. For such a danger to exist, it 
must originate not from the 
employee’s personal condition, but 
rather from the environment. At the 
time of the safety officer’s decision, 
Air Canada had acted on Ms. Di 
Palma’s concerns and had taken steps 
to correct the situation. The Board 
therefore confirmed the _ safety 
officer’s decision. 


Emphasis on company’s present 
situation in order to determine 
appropriate bargaining units 


In Télébec Ltée,'* the Board dealt 
with six applications for certification 
seeking to represent various groups of 
employees working at Télébec. The 
applications were filed following 
Téléphone Guevremont Inc. v. Quebec 
(Régie des télécommunications)'* in 
which the Supreme Court of Canada 
held that the labour relations of a 
local telephone company came under 
the legislative authority of the 
Parliament of Canada. All but one of 
the applicant unions were certified 
bargaining agents under the Quebec 
Labour Code. 


The Board had to determine whether 
to certify the bargaining units as 
they existed under the provincial 
legislation, or to redefine them taking 
into account the various geographical 
and technological changes to the 
company over the years. It admitted 
that the existing bargaining structure 
had not compromised _ industrial 
peace. However, it emphasized the 
importance of determining the 
appropriate bargaining structure in the 
present, and not basing it on the 
company’s past or future. The Board 
qualified Télébec as an organization 


that recently adopted a_ unified 
corporate personality with the 
disappearance of its  biregional 


organizational structure and presently 
in the middle of technological and 
regulatory changes affecting the 
telecommunications industry. As well, 
it noted that historical evolution and 
economic circumstances created a 
multiplicity of bargaining units and 
bargaining agents for identical types 
of positions. On that basis, it decided 
that a review of the existing 
bargaining structure would be the best 
way to deal with the application. The 
community of interest, employment 
security and labour mobility in a 
rapidly evolving industry were factors 
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that led the Board to find that two 
units were appropriate for collective 
bargaining at Télébec: one consisting 
of all technicians and the other 
consisting of all office employees. 


Not satisfied with the representative 
character of any of the applicant 
unions, the Board _ exercised 
its discretion and ordered a 
representation vote pursuant to 
section 29(1) in view of the 
application’s exceptional 
circumstances, i.e. the transfer of 
constitutional jurisdiction that 
occurred in a particular labour 
relations context involving raid and 
review applications of all the 
bargaining units. 


Board refuses to review the 
geographical bargaining structure of 
longshoring industry in the port of 
Québec 


Bunge of Canada Ltd. filed an 
application for review pursuant to 
section 18 of the Code seeking to 
amend the certification order of 
its employees held by the Canadian 
Union of Public Employees, 
Local 3751 (CUPE).'> Bunge wanted 
to include all employees engaged in 
the loading of ocean-going vessels in 
its bargaining unit which covered all 
employees working at the grain 
terminal in the port of Québec. These 
employees were already covered by 
the geographical certification order 
held by the International 
Longshoremen’s Association, Local 
1739. As this application incidentally 
affected the existing collective 
bargaining structure for the 
longshoring industry, the Board gave 
mis-en-cause status to all employers 
covered by the geographical 
certification order in the port of 
Québec. 


In the Board’s view, Bunge did not 
establish any new facts or special 
Circumstances that would warrant the 
Board’s intervention to modify the 
conditions under which the collective 
representation of Bunge employees 
and of longshoremen working in the 
port of Québec is achieved. The 
Board found that Bunge’s decision to 
engage in ocean-going longshoring in 
1987 did not constitute a new fact that 
would justify a review of the 
bargaining structure. Also, the 
division of Bunge’s’ work-force 
between two bargaining units were 
not grounds for review, since Bunge 
had not demonstrated that the existing 
Structure did not allow an effective 
work organization. 


The other grounds alleged by Bunge 
in support of its application, 
particularly the increase of labour 
costs generated by the employment of 
longshoremen to load the ocean-going 
vessels, the work-call time frame 
requirements and the adverse effect 
on its competitive position, were not 
established. The Board found no 
substantial reasons that would justify 
the amendment of CUPE’s bargaining 
unit and the consequent fragmentation 
of the geographical unit of the 
longshoremen in the port of Québec. 


Substantial justification needed to 


justifv a review of an_ existing 
bargaining structure 

In Atomic Energy of Canada 
Limited,'° a_ federal Crown 


Corporation applied for a review, 
pursuant to section 18 of the Code, of 
its existing bargaining structure at its 
Pinawa, Manitoba location by which 
it sought to consolidate its six existing 
bargaining units into one. 


The Board stated that an application 


for review and consolidation should 
be dealt with on a case-by-case basis. 
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In order to succeed, the applicant 
must show substantial justification to 
warrant a review. The evidence 
before the Board indicated that the 
Current structure worked well and that 
problems of flexibility raised by the 
employer with respect to work 
assignments had never been seriously 
Or persistently pursued by the 
employer or raised with the union. In 
examining such an application, the 
Board must take into account the 
employees’ needs as well as the 
employer's interests. In the 
circumstances, while the company 
might find it more convenient to have 
only one unit, mere convenience does 
not outweigh the value of maintaining 
the traditions of employee 
representation by the bargaining 
agents involved, especially where that 
Structure has not been contested by 
the employees concerned. For this 
reason, the application was dismissed. 


Board's discretion pursuant to 
section 29(1) limited to exceptional 
circumstances 


The Board was asked in Atomic 
Transportation System Inc.'’ to 
reconsider a decision in which it had 
dismissed the union’s certification 
application. The Board, sitting in 
plenary session, had set aside and 
referred the decision back to the 
original panel for determination in 
accordance with the Board’s policy.'® 
The Federal Court of Appeal, 
however, set aside the decision on the 
grounds that the Board had failed to 
observe the principles of natural 
justice. ' 


In reconsidering the case, the Board 
resumed proceedings. After advising 
the parties and the employees affected 
and giving them an opportunity to be 
heard, the Board arrived at essentially 
the same conclusions as in_ its 
previous decision.” Moreover, the 


Board found that the new arguments 
raised by the respondents — to the 
effect that the long delay since the 
Board’s last decision should prompt 
the Board to order a vote — could not 
succeed as the union was in no way 
responsible for the delays. Similarly, 
the fact that another association had in 
the meantime filed a certification 
application or accused the union of 
intimidation could not alter the 
Board’s decision in that such facts 
were not relevant to the matter before 
the Board: the validity of membership 
cardswias evoi the.dates, of) .the 
certification application. 


Dismissal of single employer 
applications for certification in the 
context of multi-emplover bargaining 
structure 


Seized of two applications for 
certification in respect of the foremen 
of the Saskatchewan Wheat Pool 
(SWP),”' the Board had to identify the 
employer. The applications were filed 
in the context where the British 
Columbia Terminal Elevator 
Operators’ Association (BCTEOA) 
was designated in 1977 by the Board, 
pursuant to section 33(1) of the Code, 
as the multi-employer organization to 
negotiate for a unit of operational 
employees of the five member 
companies of the BCTEOA, including 
the SWP. The Board had to determine 
whether the multi-employer 
certification system applied only to 
those employees included in the 
original certification order granted in 
1977 (that is, the operational 
-mployees) or rather to all employees 
yf the member employers of the 
3CTEOA, including foremen. 


The Board found that the designation 
nade pursuant to section 33 of the 
-ode defines the bargaining structure 
or all employees of the member 
-mployers who fall within the unit 


configuration. The BCTEOA is 
therefore the employer of all 
employees of its members, and the 
Board determined that the applicant 
unions had not applied to be certified 
for the proper employer. 


Based on the purposes of the Code, 
the Board believes that its 1997 
decision not to divide the operational 
employees in five separate units also 
applied to the foremen. A different 
interpretation would undermine the 
purpose of the Code, which is to 
establish special bargaining systems, 
and would not promote industrial 
peace and stable labour relations, 
which are the very essence of the 
Code. Moreover, the Board chose in 
1977 not to include the foremen and 
the operational employees in the same 
bargaining unit as there was no 
community of interests; however, this 
does not mean that the foremen are 
not governed by the same structural 
parameters of the special bargaining 
unit system as the Board’s designation 
established pursuant to section 33. 
The majority therefore dismissed both 
applications. 


According to the dissenting member, 
the Board had no jurisdiction to find 
that a multi-employer organization is 
the proper employer for the purposes 
of certification under section 24 of the 
Code. He would have ruled on the 
certification applications pursuant to 
section 24 of the Code with the SWP 
as the employer. 


Surreptitiously recorded conversations 
not admitted into evidence 


Mr. Sandhu, an employee of D.H.L. 
International Express Ltd., filed an 
unfair labour practice complaint, 
alleging that his employer had 
dismissed him because of his union 
activities.*> The Board dismissed the 
complaint, finding that the 
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complainant had been dismissed 
because he was caught stealing from 
the company. 


However, at the hearing, the 
complainant attempted to enter into 
evidence a_ surreptitiously taped 
recording of conversations he had 
with his manager and a fellow 
employee. The Board took the 
opportunity the examine the rules 
governing the admissibility of such 
recordings. Upon examining the 
practice followed by other labour 
boards, it concluded that to allow this 
type of evidence without restriction 
would open an evidentiary Pandora’s 
box from a _ labour _ relations 
perspective. It specified that pursuant 
to section 16, it has unfettered 
discretion to admit evidence or not. 
Nevertheless, the Board suggested 
that an absolute prohibition is not a 
solution. Under special circumstances, 
as where the evidence could not be 
obtained in another manner, tape- 
recorded evidence could be of 
assistance. Based on these 
conclusions, the Board enumerated 
certain criteria that might serve as 
guidelines in determining whether 
surreptitiously recorded conversations 
should be admitted into evidence. 
Concluding that the complainant’s 
recording did not meet these criteria, 
the tape-recorded evidence was not 
admissible. 


Inclusion of supervisors with other 
employees in bargaining unit 
appropriate 


In Selair Pilots Association,* the 
Board dealt with an application 
for certification filed by the Pulp, 
Paper and Woodworkers of Canada, 
Local 26, seeking to represent all 
aircraft maintenance engineers 
employed at Selkirk College. There 
were only two employees at the time 
of the application. 
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The Selair Pilots Association runs the 
Aviauon Technology program offered 
at Selkirk College, and remains a 
separate legal entity. The College 
objected to the application on the 
basis that Selair was the true 
employer. For its part, Selair claimed 
that one of the two emplovees should 
be excluded from the bargaining unit 
because he performed managerial 
duties. It also argued that the 
proposed bargaining unit was 
inappropriate, placing a supervisor in 
with his immediate subordinate. 


Relying on a B.C. Labour Relations 
Board’s decision, the Board first 
determined that Selair’s operations 
were severable from that of the 
College, and came under federal 
jurisdiction. The Board found that 
Selair was the true emplover since it 
has control over the performance of 
the work and is responsible for 
ensuring compliance with federal 
regulations. The Board further found 
that person in question was an 
"employee" because he did not 
perform managerial functions. 
Finally, although the Board admitted 
that supervisory units are usually 
separate from other bargaining units, 
it specified that this policy is subject 
to exceptions. In deciding whether to 
include supervisors with those they 
Supervise, the Board will weigh a 
number of factors including the 
degree of conflict likely to arise and 
the viability of a bargaining unit. In 
the present case, the Board found that 
there was no sound basis for 
excluding the supervisor. In fact, 
excluding the supervisory employee 
from the unit would deny both 
employees access to collective 
bargaining, and such a result would 
run contrary to the intent and spirit of 
the Code. The application for 
certification was granted. 


Application for certification found to 
be an application for review 


The union filed an application for 
certification to represent all of Brink’s 
employees who worked in_ the 
province of Alberta.** The employer 
objected to the application. It argued 
that. as the application § affected 
emplovees who were already covered 
by a Board order of certification, the 
Board should treat it as an application 
for review pursuant to section 18 of 
the Code and not an application for 
certification under section 24. 


The Board concluded that while 
purporting to be a fresh application to 
represent an entirely new unit, the 
application was essentially an 
application to amend the scope of the 
existing unit. The union was in fact 
seeking to amend its bargaining 
certificate in order to include 
employees who had been excluded 
from the intended scope of the 
original certification. The Board 
determined that the proposed 
bargaining unit was just as 
appropriate as the previous one and 
ordered, in accordance with the rules 
set out in Teleglobe Canada, that the 
union’s representative character be 
verified by means of a vote among 
those employees not already covered 
by the existing certificate. 


Employer’s = communication — with 
emplovees during negotiations must 
concem matters of the work place and 
not be direct bargaining 


In Canadian National — Railway 
Company,*° the Board dealt with a 
complaint pursuant to section 94(1) of 
the Code. CN had announced the 
downsizing of its work-force. The 
union complained that the employer 
had communicated directly with the 
employees to solicit volunteers for 
buy-outs. And the union had informed 
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the employer that it was under 
pressure from its membership to seek 
additional buy-outs. Moreover. the 
employer knew that there was a 
problem regarding the manner in 
which the buy-outs would be 
allocated. 


The Board found that there was no 
doubt that the employer had 
communicated directly with the 
employees to solicit volunteers for 
buy-outs. Furthermore, the employer 
did so knowing full well the union’s 
position on the matter and before 
discussing with the union the 
allocation of buy-outs. According to 
the Board, this action undermined the 
union’s efforts to represent its 
members. The Board found that the 
principles governing the employer's 
role in communicating with 
employees*’ had not been followed 
and, as a result, that the employer had 
contravened section 94(1) of the 
Code. 


Emplover allowed to bring an 
application for single employer 
declaration 


Following certification applications, 
Prince Rupert Grain Ltd. (PRG) filed 
an application pursuant to section 35 
of the Code seeking a declaration that 
PRG and the British Columbia 
Terminal Elevator Operators’ 
Association (BCTEOA) constituted a 
single employer for the purposes of 
Part I of the Code.*8 


As a preliminary issue, the Board had 
to decide whether the employer had 
the appropriate standing to file such 
an application. Recognizing that its 
authority concerning section 35 
applications is discretionary and can 
be exercised proprio motu without 
reference to a specific application, the 
Board concluded that employers 
should be allowed to demonstrate that 
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their ownership or administrative and 
corporate structures warrant such a 
declaration. This liberal interpretation 
of the statute is not inconsistent with 
either the objectives or the purpose of 
the Code. However, where an 
employer’s application filed under 
section 35 of the Code contravenes 
the objectives of the Code, the Board 
will exercise its discretion to dismiss 
the application. 


On the merits of the case, the Board 
determined that all five conditions for 
a single employer declaration had 
been met. PRG and the BCTEOA are 
two businesses under federal 
jurisdiction that are associated or 
related; they are both employers 
within the meaning of the Code, that 
is, PRG emplovs persons to operate 
its grain terminal and the BCTEOA 
has the status of “employer” with 
respect to all its members’ employees 
for all purposes of the Code: finally, 
PRG and the BCTEOA are under 
common direction or control as their 
control is exercised by essentially the 
same group of grain companies. With 
respect to its discretion to make such 
a single employer declaration, the 
Board found that the rationalization of 
the bargaining structures 1s a valid 
labour relations reason to issue a 


section 35 declaration. However, 
given the Federal Court of Appeal’s 
ruling’? and the fact that the parties 
did not have an opportunity to address 
the question of the potential erosion of 
bargaining rights, the Board decided 
not to exercise its discretion under 
section 35 of the Code and dismissed 
the application. 


Union’s hiring hall policy found to be 
discriminatory and in breach of Code 


In Rodney McLean,” a casual 
longshoreman who is member of the 
International Longshoremen’s and 
Warehousemen’s Union, Local 502, 
filed a complaint pursuant to section 
69 of the Code, alleging that the 
union had failed to establish and apply 
fair and non-discriminatory rules of 
referral. 


The Board examined the process used 
by the union for the purposes of 
establishing rules by which casuals 
would move up and down the casual 
board and thereby be referred to 
employment. It noted that, 
notwithstanding the provisions of 
section 69, no formal referral policy 
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was prepared, promulgated, put into 
place or posted until 1994, following 
the present complaint. According to 
the Board, the preferential treatment 
for relatives of union members 
instituted by the union in its referral 
process amounted to nepotism, which 
became entrenched as established 
union policy. The Board found that 
the union’s policy of distinguishing 
between those individuals who were 
relatives of union members and those 
who were not fell within the definition 
of discriminatory conduct 
contemplated by section 69 of the 
Code. 


The Board rejected the union’s 
argument that the complaint was 
untimely. It was concerned with a 
breach of section 69 in_ the 
establishment of the referral policy. 
Consequently, the union’s breach, in 
the circumstances, is ongoing rather 
than event or employee specific. The 
Board allowed the complaint. It 
retained jurisdiction and directed that 
a hearing be reconvened in order to 
provide the parties with an 
opportunity to address the issue of 
fashioning a Board order and 
appropriate remedies. 
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Judicial Review 


Prince Rupert Grain Ltd. 


In International Longshoremen’s and 
Warehousemen’s Union, Ship and 
Dock Foremen, Local 514 v. Prince 
Rupert Grain Ltd.,' the Supreme 
Court of Canada set aside the Federal 
Court of Appeal’s judgment? and 
restored Board decision no. 1050,° 
which dismissed the application for 
certification filed by the International 
Longshoremen’s and Warehousemen’s 
Union, Ship and Dock Foremen, 
Local 514, seeking to represent a unit 
of foremen employed by Prince 
Rupert Grain Ltd. (PRG) at its grain 
terminal elevator. Relying on the 
objective of industrial stability, the 
Board had concluded that the single- 
employer unit sought was 
inappropriate and that the appropriate 
unit consisted of all foremen 
employed by all members of the 
British Columbia Terminal Elevator 
Operators’ Association, including 
PRG. 


By restoring the Board’s decision, the 
Supreme Court of Canada recognized 
Parliament’s intention to confer on the 
Board a _ broad _ jurisdiction to 
determine whether a _ unit is 
appropriate for collective bargaining. 
In the Court’s view, such a decision 
requires the Board to exercise its 
skills and expert knowledge in the 
field of labour relations, and it is a 
decision that is uniquely appropriate 
for a labour board to make. The 
Supreme Court of Canada disagreed 
with the Federal Court of Appeal’s 
view that the Board had exceeded its 
jurisdiction. Unanimously, the Court 
ruled that the Board did not exceed its 
jurisdiction by ~~ suggesting an 
appropriate composition for the 
bargaining unit. The Board did not 
impose on the union its suggested 
larger multi-employer unit, but simply 
put forward a_ suggestion and 
confirmed its open and_ flexible 
position on the issue. Finally, the 
Court stated that section 33 did not 


apply to the case since the application 
for certification before the Board did 
not cover a multi-employer unit, and 
the Board did not certify a multi- 
employer unit in the absence of the 
union’s consent required by that 
section. The Board’s decision was 
upheld as it was found not to be 
patently unreasonable. 


Hydro-Québec 


The Federal Court of Appeal upheld* 
the Board’s decision in Aydro- 
Québec.° In that decision, the Board 
had rejected an application for 
certification to represent all engineers 
working for the nuclear management 
branch of Hydro-Québec on the 
grounds that Hydro-Québec is not 
subject to the Code as it enjoys 
Crown immunity under section 13 of 
its enabling statute. 


The Federal Court of Appeal upheld 
the Board’s reasoning in view of the 
absence of clear intent on the part of 
Parliament to apply to Hydro-Québec, 
insofar as it operates a nuclear plant, 
the provisions of Part I of the Canada 
Labour Code. According to the 
Court, the Code contains no provision 
from which it might be concluded that 
the legislator, by _ necessary 
implication, intended the Code to 
apply to Hydro-Québec. The Court 
also dismissed the claim that Hydro- 
Québec waived its immunity by 
signing a collective agreement, since 
this agreement had been signed 
pursuant to the Quebec Labour Code. 
Moreover, it found that obtaining an 
operating licence under the Atomic 
Energy Control Act did not mean that 
the benefit obtained was subject to 
compliance with the Canada Labour 
Code. Therefore, the Court dismissed 
the application for judicial review and 
urged "Parliament to fulfil its 
responsibility as soon as possible so 
as to fill the vacuum in which 
members of the applicant union find 
themselves."° 
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Cape Breton and Central 
Nova Scotia Railway Limited 


The Federal Court of Appeal was 
required in Brotherhood of 
Maintenance of Way Employees v. 
Canadian National Railway Company 
et al.’ to determine whether the Board 
had erred in its decision no. 1078,° in 
finding that the Cape Breton and 


Central Nova Scotia Railway 
(CB&CNS) was not a_ federal 
undertaking. The Board had 


concluded that the operation of the 
short-line by CB&CNS ~~ was 
completely independent from CN’s 
Management of its interprovincial 
railway. It had therefore dismissed an 
application for a declaration of sale of 
business since, in order for the Board 
to grant such a declaration, the seller 
and purchaser must both come under 
federal jurisdiction. 


Before the Court, the applicant union 
again argued that the short-line was 
an integral part of the company 
operated by CN. The Court upheld 
the Board’s decision, ruling that the 
Board had not erred in its findings of 
fact or in its application of the criteria 
established by the Supreme Court for 
determining the scope of federal 
undertakings. 


Ian Raeburn et al. 


In Raeburn et al. v. Canada Labour 
Relations Board et al.,? the Court had 
to determine whether the applicants 
were entitled to receive a notice of an 
application to reconsider whether the 
original panel had followed Board 
policy in ordering a vote pursuant to 
section 29(1) of the Code. 


In that complicated case, when the 
Board had first ordered that a vote be 
held, the original panel had before it 
letters from the applicants, which 
opposed the union and requested a 
vote. After the vote was held, the 
union’s application was dismissed. 


a 


The union sought a reconsideration of 
the Board’s decision. This application 
was referred to the full Board which 
decided that the original panel had not 
followed Board policy and referred 
the matter back to the original panel. 
This panel then granted the union’s 
certification application. The full 
Board did not give notice to the 
applicants of this second application 
because they were neither parties nor 
intervenors, aS petitions or letters did 
not give employees an automatic right 
to. participate in certification 
proceedings or intervenor status. '° 


On this precise point, the Court found 
that the Board had violated the 
principles of natural justice as well as 
section 10 of the Board’s Regulations. 
It determined that the applicants were 
vitally concerned with the proceedings 
and their interests would undoubtedly 
be affected by an adverse decision. 
The applicants had reason to believe 
that their representations had been 
heeded and that the matter had been 
concluded in their favour whereas, 
unbeknownst to them, the Board had 
arrived at the opposite conclusion. 
For these reasons, the decision of the 
full Board and the ensuing union 
certification were set aside. 


Quebec Ports Terminals Inc. 


The Federal Court of Appeal upheld" 
two Board decisions’? in which the 
Board had found that the employer 
representative designated pursuant to 
section 34(4) of the Code had the 
authority to set and claim payment of 
a contribution from the employers 


covered by’ the geographical 
certification in order to fully 
discharge the duties and 


responsibilites imposed by Part I of 
the Code. The Board had therefore 
ordered QPT to pay to the MEA, the 
employer representative, its share of 
the costs incurred by the MEA. Upon 
QPT’s refusal to comply with this 


order, the Board, at the MEA’s 
request, had filed its order with the 
Federal Court pursuant to section 23 
of the Code, rendering it enforceable. 


QPT asked the Federal Court of 
Appeal to set aside both these Board 
decisions on the grounds that the 
Board had no jurisdiction to hear the 
case. QPT argued that the dispute 
dealt with a financial claim and was a 
civil matter. Furthermore, according 
to QPT, Parliament could not grant 
the Board this civil jurisdiction. QPT 
also argued that the Board had 
violated the rules of natural justice. 


The Federal Court of Appeal first 
found that pursuant to sections 34(5) 
and 34(7) of the Code, the Board did 
have jurisdiction to deal with the 
MEA’s application. According to the 
Court, the granting of this power was 
constitutional as Parliament had the 
authority to regulate industrial 
relations of federal undertakings. The 
Court also found that the Board had 
not violated the rules of natural justice 
in acting as it did. Finally, it 
dismissed the applications for judicial 
review, as the Board’s decision was 
not unreasonable. 


Royal Oak Mines Inc. 


At issue in Royal Oak Mines Inc. v. 
Canada (Labour Relations Board)'* 
was the Board’s decision’* in which it 
had found that the employer had 
breached its duty to bargain in good 
faith, by imposing a precondition on 
collective bargaining with the union. 
In considering the seriousness of the 
Case, and especially the fact that the 
position of the employer had 
completely blocked bargaining and 
that mediation attempts had failed, the 
Board had ordered the employer to 
submit a tentative agreement to the 
union. Furthermore, it had given the 
parties 30 days to resolve the four 
Outstanding issues, otherwise these 
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issues would be settled by an 
arbitrator. The Federal Court of 
Appeal had upheld the Board’s 
decision.’ Before the Supreme Court, 
the employer argued that the Board’s 
order was tantamount to imposing a 
collective agreement on the parties, a 
power the Board did not have under 
the Code. According to the employer, 
the Board had erred in not respecting 
the fundamental principle of free 
collective bargaining. 


The majority ruling of the Supreme 
Court of Canada confirmed the 
Board’s decision. The majority noted 
that the Code gives the Board the 
power to decide whether a party has 
not bargained in good faith. It found 
that the Board’s decision in this 
regard was not unreasonable. The 
majority noted that section 99(2) of 
the Code gave the Board broad and 
flexible remedial powers. According 
to the majority, the remedy imposed 
by the Board was at the extreme limit 
of its powers but was not patently 
unreasonable; on the contrary, it was 
quite judicious and appropriate in the 
circumstances. The majority 
acknowledged that, as a general rule, 
the free collective bargaining process, 
a fundamental principle of the Code, 
should be given free rein. However, 
it stressed that this principle did not 
prevail in all cases. The Board may 
legitimately draw on its experience to 
fashion a remedy that will put an end 
to a stalemate and a long and bitter 
dispute affecting an entire community. 
According to the Court, the remedial 
order had a clear connection with the 
effects of the failure to bargain in 
good faith and, as far as possible, was 
consistent with the objectives of the 
Code. The remedy properly weighed 
the public interest and the parties’ 
interests and, according to the 
majority, satisfied. the correct ruling 
standard. 
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Caseload Activity of the Board in 1995-1996 


In 1995-96, the Board saw its 
caseload increase for the first time in 
three years, to 947, up by 208 cases 
from the previous year. This increase 
occurred in two specific industries: 


(154), and 


road _ transportation 
broadcasting (105). In the former, the 


increase signals a return to the 
traditional caseload, including unfair 
labour practice complaints. It is also 
attributable to the ffiling of 
applications for a change in the 
official name of Teamsters Local 106. 
This union, a member of the Quebec 
Federation of Labour, asked the 
Board to amend all certification 
certificates it holds to reflect this 
affiliation. 


In broadcasting, successor rights 
applications account for the high level 
of activity in 1995-96. The merger of 
the Communications Workers Union 
with the Canadian Communications, 
Energy and Paperworkers Union 
required the updating of 58 
certificates. The caseload for 
communications, air transportation, 
longshoring and Crown corporations 
decreased. Communications and air 
transportation are getting their wind 


back after undergoing major 
upheavals following deregulation. As 
for longshoring and Crown 
corporations (mainly Canada Post 
Corporation), with the establishment 
of productive labour relations, these 
industries have been enjoying a 
measure of relative industrial peace. 


The distribution of new cases by 
region shows an increase in the 
caseload in the Pacific region, which 


Figure 2 
Applications Received by Region 


% of 
No. of the Board’s 
Applications Total 
Received Caseload 


Atlantic 


Quebec 238 25.13 
NCR 44 4.65 
Ontario 260 27.46 
Central nit 11.83 


Pacific 


has been experiencing sustained 
economic growth since the early 
1990s. This level of activity compares 
favourably with that of Quebec, 
where there were 78 more cases in 
1995-96 than in the previous year, 
which is still below its traditional 
levels. An increase in the number of 
Cases was also recorded in Ontario, 
which retained its status as the most 
active regional office. The Atlantic 
and National Capital Region offices 
maintained their normal caseloads, 
while the Central region experienced 
a decline in activity of nearly 10%. 
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The number of cases pending in 1995- 
96 rose to an acceptable level of 686, 
an increase of 73 cases. We wanted to 
clarify this component of the Board’s 
caseload by releasing the data for 
back-burner cases. “Back-burner" 
Status is attributed to any case in 
respect of which consideration by the 
Board is deferred at the request of the 
parties, because they are awaiting an 
arbitral award or judicial decision, 
because the case is before another 
body or, as is most often the case, 
because the parties have chosen a test 
case whose settlement could affect 
similar cases. 


Figure 3 
Pending/Back-Burner Cases at 
End of Fiscal Year 


By subtracting the number of back- 
burner cases from the number of 
cases pending, we get a difference 
that more accurately reflects the 
proportion of outstanding cases at the 
end of the fiscal year. Figure 3 has 
been modified accordingly. The 
number of cases pending at the end of 
the fiscal year has therefore remained 
relatively constant over the years, 
except for 1992-93, when there were 
670 cases pending. This difference 
accounts for about 50% of the 
Board’s annual caseload. 


Caseload Review 


The Canada Labour Code (Parts I and 
II) gives the Canada Labour Relations 
Board certain responsibilities to 
determine various types of labour 
disputes and rights issues. A 
breakdown of these activities is 
provided by presenting the types of 
cases received, with a_ historical 
perspective. 


Certification 


Under section 24 of the Code, a trade 
union may apply to the Board to 
obtain the exclusive right to represent 
a unit of employees of an employer 
with respect to bargaining collectively 
in an effort to improve their terms 
and conditions of employment. A 
trade union that is certified by the 
Board legally becomes the sole and 
exclusive bargaining agent for a unit 
of employees and it will then 
represent these employees’ in 
collective bargaining with their 
employer. 


Figure 4 


CERTIFICATION APPLICATIONS 
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In 1995-96, the Board received 153 
certification applications, 13 fewer 
than in the previous year. The level 
of activity of the telephone industry 
dropped by half (from 22 to 10 
applications), but still remains higher 
than its traditional level. Milling and 
grain elevators experienced an 
unprecedented level of activity 
(12 applications) compared to the 
average for the past 10 years (4 
applications). 


Native cases showed the greatest 
increase in activity in 1995-96: 


13 applications were filed. This can 
be attributed to the new federal policy 
promoting the transfer of community 
health and social service centres that 
serve a primarily native clientele to 
Indian band councils, particularly in 
the western provinces. These 
ventures, previously governed by the 
Public Service Staff Relations Act, 
now come under the Canada Labour 
Code. The Board’s next annual report 
will deal in more detail with this new 
reality. 


Of the 151 applications the Board 
disposed of in 1995-96, 104 were 
granted, 20 were rejected and 27 
were withdrawn. 


Revocation 


Depending on the circumstances of 
a case, an application for the 
revocation of a union’s bargaining 
rights may be filed with the Board 
under sections 38(1), 38(3), 40 or 41. 
If an application for revocation 
succeeds, the Board will revoke the 
existing certification order or, in the 
case of voluntary recognition, declare 
that a trade union is no longer entitled 
to represent the employees of a 
particular bargaining unit. 


Figure 5 


REVOCATION APPLICATIONS 
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The second lowest level of activity 
over the last 10 years was for 
revocation applications. Eight 
applications emanated from road 
transportation, while the Northern 
industries, air transportation and 
broadcasting each accounted for 3. 
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Of the 22 cases the Board disposed of 
in 1995-96, 15 were granted, 5 were 
rejected and 2 were withdrawn. 


Unfair Labour Practices 


Under the Canada Labour Code, 
certain rights and obligations are 
conferred on the parties involved in 
the collective bargaining process. 
When a person feels that a right or an 
obligation has not been respected, that 
person may file a complaint with the 
Board. These obligations are set out 
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in sections 24(4), 37, 50, 69, 94, 95, 
96 and 110. With respect to 
complaints under sections 50, 94(3)(g) 
or 95(a) or (b), a person must first 
obtain consent from the Minister of 
Labour before filing the complaint 
with the Board. 


The number of complaints of unfair 
labour practices climbed by 109 cases 
in 1995-96 from the previous year, 
ending a three-year decline. The 
20 complaints emanating from 
broadcasting signal a return to a 
normal level of activity for this 
industry. The 9 complaints from 
communications, 19 fewer than the 
record level reached in 1994-95, may 
be indicative of a considerable settling 
down of this industry which has been 
somewhat disrupted by deregulation. 
Three road transportation sectors 
experienced a significant increase: 26 
complaints were filed in the courier 
services sector, nearly double the 
traditional level, while the passenger 
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Figure 7 
COMPLAINTS DISPOSED OF IN 1995-96 


Complaints against unions 


Total 180 84 cases settled/withdrawn| 


_ 7 cases granted 


_ 89 cases rejected | 


Complaints against employer 
Total 159 


| 25 cases rejected | 


13 cases granted 


121 cases settled/withdrawn 
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charter services’ sector, which 
generally averages 12 complaints, saw 
its level of activity quadruple to 56. 
Finally, the doubling of the caseload 
in the trucking sector (from 47 to 98) 
represents a return to normal in this 
sector, the 1994-95 year having been 
an exception in this regard. 


Nearly 61% of the 339 complaints the 
Board disposed of were settled by the 
parties, a distinct improvement over 
the 44% of the nine previous years. 
Only 20 complaints were granted, 
while 114 were rejected. 


As Figure 7 shows, the Board granted 
fewer than 10% of the complaints of 
unfair labour practices against 
employers. This rate is _ higher, 
however, than the rate for unions. It 
is worth noting that there were more 
settled or withdrawn complaints 
against employers. Most of the 
complaints against unions were filed 
by union members disputing the 
quality of the union representation to 
which they were entitled, often during 
the handling of a grievance. 


In 1995-96, 74% of the complaints 
filed against unions alleged violation 
of section 37 of the Code, which 
requires every union to represent 
fairly the employees governed by a 
collective agreement, whereas the 
average for the last 10 years is 89%. 
Of this total, 46 complaints alleged 
the use of coercion by unions in 
recruiting new members, a practice 
prohibited under section 96 of the 
Code. 


Unlawful Strikes or Lockouts 


Section 89 of the Code specifies when 
an employer can lawfully lock 
out employees and when a trade union 
can lawfully strike an employer. If a 
lockout or a strike occurs contrary to 
the Code, an employer or a trade 
union may make an_ application 
requesting that the Board declare the 


action unlawful and issue a cease and 
desist order. The Board may also 
issue an anticipatory order where an 
application is made alleging that an 
unlawful strike or lockout is planned 
and expected. 


Figure 8 
UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 
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There was an significant decline in 
the number of applications dealing 
with allegedly unlawful strikes and 
lockouts in 1995-96. There were 
9 applications for a declaration of 
unlawful strike, including 4 in air 
transportation and 3 in_ road 
transportation. For the first time in 10 
years, industrial peace prevailed in 
longshoring. Three applications for a 
declaration of unlawful lockout were 
filed with the Board in 1995-96, 
involving road transportation, 
railways and shipping. 


Of the 17 unlawful strike/lockout 
applications disposed of in 1995-96, 4 
were granted and 14 were settled or 
withdrawn. Seven required a public 
hearing. 


Review 


Under section 18 of the Code, a 
person may request that the Board 
review, rescind, amend, alter or vary 
any order or decision that it has 
issued. There are generally three 
types of applications filed under this 
section: (1) applications requesting 
that the Board amend the structure or 
the composition of a bargaining unit 
or units; (2) applications involving 
requests that the Board simply update 
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old certification orders; and 
(3) applications requesting that the 
Board reconsider a decision it recently 
issued. 


Figure 9 
REVIEW APPLICATIONS 
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A 10-year high in the number of 
applications for review of bargaining 
units was recorded in 1995-96. The 
152 applications may be attributed to 
the nature of other types of 
applications disposed of by the Board. 
The 90 successor rights applications 
filed by unions resulted in ancillary 
applications for which the Board 
created 38 review files pursuant to 
section 18 of the Code. Under section 
18, the Board may reconsider a 
previous decision, including 
certification certificates in respect of 
which declarations of successor rights 
are being made. A total of 43 review 
files were created by the Board for 
administrative purposes. Of the other 
109, 27 requested a change in the 
name of a party, including 25 by 
Teamsters Local 106, as previously 
mentioned. 


Of the 155 review applications the 
Board disposed of in 1995-96, 107 
were granted, 32 were rejected and 
16 were withdrawn. 


Technological Change 


Sections 51 to 55 of the Code deal 
with the issue of technological 
changes in the work place and 
describe the procedure an employer 
must follow concerning the 
notification of the trade union with 
regard to the introduction of 
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technological changes. Under certain 
circumstances, the trade union may 
serve the employer with a notice to 
bargain over the effects of the 
technological change on _ the 
bargaining unit employees. 


Figure 10 
TECHNOLOGICAL CHANGE APPLICATIONS 
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As in 1994-95, the Board received 
only one application, this time from 
the broadcasting industry. 


Sale of Business 


When an employer sells, leases, 
transfers or disposes of a business, or 
any part thereof, and that employer’s 
employees are represented by a trade 
union, certain collective bargaining 
nghts and obligations, as provided in 
section 44 of the Code, may be 
passed on to the purchaser of that 
business. 


The Board received 35 applications in 
1995-96, 1 more than the previous 
year. These applications emanated 
mostly from industries traditionally 
Subject to this type of case, such as 
road transportation (13) and shipping 
(8). Next were broadcasting, with 
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5 applications, and the telephone 
industry, with 4. What distinguished 
1995-96 from previous years was the 
high settlement or withdrawal rate. Of 
the 27 applications disposed of, 15 
(55.6%) were withdrawn. Over the 
past 10 years, an average of 33% of 
the applications disposed of were 
withdrawn. 


Declaration of Single Employer 


Under section 35 of the Code, an 
application may be filed with the 
Board requesting that two or more 
employers be declared a single 
employer. The possible effect of a 
single employer declaration is that if 
one of the employers affected by the 
declaration is unionized, the other 
non-union employer could be bound 
by the collective agreement in force 
and/or the Board’s_ certification 
order(s). 


Figure 12 
APPLIC. FOR SINGLE EMPLOYER DECLARATION 


SS 


MMA 


86-87 87-88 88-89 89-90 90-91 91-92 92-93 93-94 94-95 95-96 


The Board received 24 applications 
for a declaration of single employer in 
1995-96, 10 more than in the previous 
year. Nearly 56% of the applications 
the Board disposed of (18) were 
settled or withdrawn, a greater 
proportion than the 41% average for 
the past 10 years. Finally, 6 
applications were granted and 2 were 
rejected. 


Occupational Safety and Health 
The Board has jurisdiction under two 


sections of Part II of the Canada 
Labour Code dealing with health and 
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safety. Under section 129, an 
employee who is not satisfied with a 
decision rendered by a safety officer 
designated by Labour Canada may 
refer that decision to the Board. In 
addition, if an employer takes action 
against an employee who has refused 
to work under what the employee 
believed were dangerous working 
conditions, that employee may file a 
complaint with the Board under 
section 133 of the Code. 


Figure 13 
SAFETY APPLICATIONS 
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Figure 13 has been restructured to 
distinguish referrals from complaints 
filed under Part II of the Code. We 
note that there are generally more 
complaints than referrals. 


In 1995-96, the Board received 
43 applications alleging a violation 
of either section 129 or section 133 
of the Code, the highest total since 
1991-92. Of this total, 15 were 
referrals of safety officers’ decisions: 
3 emanated from longshoring, 1 from 
the Canada Post Corporation, and 
11 from the railway industry. Of the 
12 applications the Board disposed of 
this year, none was granted, 5 were 
rejected, and the other 7 were settled 
by the parties. 


In addition, 28 complaints dealing 
with the disciplining of employees for 
exercising their right to refuse to 
perform dangerous work were filed. 
The courier services sector alone 
accounted for 15 complaints, while 
the railway industry accounted for 8. 
Over 92% of the 27 complaints 
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disposed of by the Board were 
withdrawn, compared to the 10-year 
average of 69%. This _ high 
withdrawal rate is attributable to the 
stringency of the Code’s provisions 
that protect employees who exercise 
their right of refusal from reprisals. 
Furthermore, 2 were granted and 
none was rejected. 


Union Successor Rights 
The Code provides for the transfer of 


bargaining rights from one union to 
another should there be a merger, 


Figure 14 
UNION SUCCESSOR RIGHTS APPLICATIONS 
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amalgamation oor transfer of 
jurisdiction between unions, much 
like the "sale of business” provisions 
of the Code. Under the Code, the 
successor union could receive the 
bargaining rights of another union and 


assume the collective agreement in 
force. 


The Board received 90 successor 
rights applications. These applications 
represent the largest increase in the 
Board’s caseload for 1995-96. It is 
widely known that Communications 
Workers of Canada, heavily involved 
in Canadian broadcasting, merged 
with the Communications, Energy and 
Paperworkers Union of Canada. 
Sixty-two applications were filed with 
the Board for a transfer of jurisdiction 
as a result of this merger. 


In addition, the National Automobile, 
Aerospace, Transportation and 
General Workers Union of Canada 
(CAW-Canada) merged with the 
Canadian Brotherhood of Railway, 
Transport and General Workers. The 
latter was very active in railway, road 
transportation and shipping. In fact, 
Local 400 of the Brotherhood chose 
not to join CAW-Canada, preferring 
to unite with the  west-coast 
International Longshoremen’s and 
Warehousemen’s Union. The ILWU 
is the most influential union in the 
shipping industry in British Columbia. 
Eighteen applications were filed with 
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the Board to transfer jurisdiction from 
the Brotherhood to the ILWU. 


Of the 87 applications the Board 
disposed of, 81 were granted, 5 were 
withdrawn and 1 was rejected. 


Miscellaneous Cases 


In 1995-1996, 14 miscellaneous 
applications received the Board’s 
attention. The breakdown is as 
follows: 6 seeking consent to file a 
Board order in the Federal Court for 
the purposes of executing the said 
order; 2 seeking a determination as to 
the existence of a collective agreement 
or the persons bound by it; 2 seeking 
priority access by a union to the 
employer’s premises to conduct a 
union organizing campaign; 1 seeking 
exemption from the obligation to pay 
union dues for religious reasons; 1 
seeking consent to amend the terms 
and conditions of employment during 
collective bargaining; 1 seeking 
consent to review the duration of the 
existing collective agreement; and 1 
seeking the determination of the rights 
of employer representative engaged in 
longshoring, pursuant to section 34 of 
the Code. 


Statistical Tables 
Neer eee 


The following tables provide The historical data may contain minor Statistics. The statistics are reported 
additional details on the Board’s variations from previous annual for a fiscal year starting from April ] 
caseload and activities. reports due to adjustments made to to March 31 of the next year. 
the 

Table 1A Applications received by type of case and by region 

Table 1B Applications received by tpe of case and by province/territory 

Table 2 Applications disposed by type of case and by region 

Table 3 Summary of cases carried over, received and disposed 

Table 4 Type of applications received by industry 

Table 5 Type of applications disposed by industry 

Table 6 Certification applications by industry 

Table 7 Unfair labour practice complaints against employers by industry 

Table 8 Unfair labour practice complaints against unions by industry 

Table 9 Alleged violations by section of the Code and by industry 

Table 10 Unlawful strike/lockout applications disposed by industry 

Table 11 Votes held for applications disposed by industry 

Table 12 Size of bargaining units certified 

Table 13 Number and percentage of days spent in hearing by location 

Table 14 Number of cases heard by type of application 
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Table 1A 
Applications Received by Type of Case and by Region in 1995-96 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 


Table 1B 
Applications Received by Type of Case and by Province/Territory in 1995-96 
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Table 2 
Applications Disposed by Type of Case and by Region in 1995-96 


National 
Atlantic | Quebec | Capital | Ontari Central | Pacific ae 


Review 
Certification 
Declaration of Single Employer 
Revocation 
Union Successor Rights 
Sale of Business 
Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 
Safety 
Miscellaneous 


Carried i 
Type of Case over from | Received | Granted | Rejected drawn/ 
1994-95 
Review 


Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of the Public Service 
Established as a Corporation 
Determination of Existence 
of Collective Agreement/ 
Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 
Safety 

Miscellaneous 


Table 4 
Type of Applications Received by Industry in 1995-96 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoning 
North Terntories 
Nuclear Power 
Road Transport 
Raulway 
Shipping 
Miscellaneous 
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“a Unfair labour practice complaints 
gh Complaints and referrals under Part II of the Code 


Table 5 
Type of Applications Disposed by Industry in 1995-96 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Terntonries 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 


a) 
oon 


_ 
SONONOCrFOONOUNOF 


SOhONnNOrOnnodon 
omrr OOWOK COC RK W 
SCNONDOWrF COON A OH 


OSCONWOr CTO COO 


ve Unfair labour practice complaints 
“td Complaints and referrals under Part II of the Code 
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Table 6 
Certification Applications by Industry in 1995-96 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 7 
Unfair Labour Practice Complaints Against Employers by Industry in 1995-96* 


No. of 
Cases Heard 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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* Number of cases 


32 


Table 8 
Unfair Labour Practice Complaints Against Unions by Industry in 1995-96* 


saboccnried <i oe a 
Rejected 


— 
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Air Transport 

Banks 

Broadcasting 

Crown Corporations 
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Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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* Number of cases 


Table 9 
Alleged Violations by Section of the Code and by Industry in 1995-96* 


Section of the Code 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railways 
Shipping 
Miscellaneous 
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The count refers to the number of alleged violations of the various sections of the Code contained in the 
complaints received. 
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Table 10 
Unlawful Strike/Lockout Applications Disposed by Industry in 1995-96 


Withdrawn/ Total No. of 
Industry Received Granted Rejected Settled Disposed Cases Heard 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 11 
Votes Held for Applications Disposed by Industry in 1995-96* 


Type and Number of Cases Disposed ** Disposition of Cases : Votes Ordered Under Section 


= J : = 
0 0 
0 


0 
0 


Air Transport 0 
Banks 0 
Broadcasting 1 
Crown 

Corporations 

Communications 

Feed and Grain 

Longshoring 

Northern 

Industries 

Nuclear Power 

Road 

Transportation 

Railway 

Shipping & 

Navigation 

Miscellaneous 


¥ Votes taken where the case has not been disposed of by year end not included 
ee 530- review, 555- certification, 560- single employer, 565 and 566- revocation, 585- sale of business 
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Table 12 
Size of Bargaining Units Certified in 1995-96 


Number of Employees Number of Applications % of Total Applications - 


0/10 

11/20 
21/30 
31/40 


=e NW 
OW WW 


41/50 

$1/60 

61/70 
71/100 
101/130 
131/160 
161/190 

191 and over 
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Total number of employees affected: 7 113 
Median size of units: 18 employees 
Average size of units: 68.4 

Newly organized: 5 158 employees 
Previously organized: 1 955 employees 


Table 13 
Number and Percentage of Days Spent in Hearing by Location in 1995-96 


6 ; 


Newfoundland 
Prince Edward Island 
Nova Scotia 

New Brunswick 
Quebec 


Ontario 

Manitoba 
Saskatchewan 
Alberta 

British Columbia 
Northwest Territories 
Yukon Territory 
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Table 14 
Number of Cases Heard by Type of Application in 1995-96* 


Type of Application : : | oan Number 


REVIEW Rothe ete cee cay BR Sat be ete 5 By AP’ ane Gog eMle oe haa MOE geR ne eto oe nate ade ean eae 
Geographical. @ertification 4:5 ia.00 se eee ee reg wee annie ue antral 
Appoimrment of Employer Represemtauve. eo. '5 ct ey tee seer aa 
COTUPICATOM AIT soso ee ea Ray oe ee Ra, fet aE ga) amar eae eet sa eee cay thee 
SinglevEmployer Declaration § 2.5.4 c'est teas eae cap <> Melee: Smee enr ene oa. yee ee rane 
Determination ‘of Existence of Collective Agreement ~.....:....;5...... Sha ee RASIoa ee 
Sale Ol BUSINESS. 0G, Searabaee fe miaslvial hoe ERE A etc ear Re pale eee cme Tem ee ae er Re 
Unlawful'Steke/Lockouts: 4:25. sal ociane spo ee ee eee ee ee re ote artes eRe con eroe 
Untair Cabourseractice Complaint -..272 7. ei oe a ek tee ret ete tee mere ese 
CONSENT (OM PrOSCCULE: 28 Si PA re ie.) lone Ze Se SF ee a meee oer MY eis teehee, aaa eae! 
Request for Access (O-Einployer’s Premises a. oy). c. 7 .bes, et ernest ke aha 
S118 2) PA ee ares eeS 1 AP Arena aee Dee eeve rere, be Reet Yirwe omc Mk Waly iiinew tikt mre he 7) 5 SSNS ON 


— 


— 
nN 
Oo — — CO DN ORK YN NHN 


— 


* Figures represent number of cases where Board heid a public hearing. 
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Financial Statement 


Se a A IT I PES ITEP FE IS TEES ITE TT ET DIET LET EE 


Statement of Expenditures for the Year Ended March 31, 1996 
(with comparative figures for the year ended March 31, 1995) 


1996 1995 


oy ISS. DELS PEI 1G ON Mge oo  a S aR t oee C $ 5,432,107 $ 5,459,467 
COnmmiuucionavoremplovee, DeNelIt Plan (0 .e. hase Shere Boss Gala ty oe ee toate 5. 802,000 807,000 
iansporaonmanas OMIMUNICAUONS oy mie ahe Yas nah «sgh Ueaspel ns oe deaee e O7 7-332 966,941 
PE EOr tbl ene Ge Weds eAe Penmaes ay aoe Oe a 8, 46,612 40,978 
ETO SoMolia rales peclal: SCLVICES eer w. lake cea crc! e cata t 4h a oe sere 903,001 793,798 
[PASI EUSS |e * Sa Seen ote cote ER | Ds ee ae 104,291 95,690 
Pctasemrop tine din) UpKCEP: sate stir snes ys 4 (oasis fey Ws ey cule aie.) av eat 132095 92,951 
MMLPe ar eMMALCIIGIS. ATI -SUDDIIES! fin. ees, Aad, ed Oe wo pow a a Sh 202,826 168,720 
PgOUNOEEC SDENCIMIECS wos rer needs Bales tubs te dered el tee eR cot, 14,363 12,614 
SOR TSLE TN oe 20h Bea ear 2/17 FOr OA a Red Sea Seen ee RU Ree aT ea 235,330 216,862 
PEC OMMNOCAMORSDLOVICEH DVS DOP Wr tits enous see eg title Asie Moke ae kevin oats 2,260,000 1,350,000 
Ie ORS CKIICHIGS UC Lane Serr eh taney enol teat sae ON eh. te 11,000 11,000 
PisUlanecaremiuins: Pals DY cl bs O.yer 6 tage ecto cs sete She an athe PAs unle Bg ed 335.000 261,000 


OGAL EL X ENOICUY OS ger A er ont See on, PRC oat i Ee, ears, a Oe $11,396,957 $10,277,021 


Total expenditures provided by: 


PPOimanen esOULCCSeEVCLOpIMEeNnt)V OE, A0 oe hp ees te) tp ee eee og $ 7,988,957 $ 7,848,021 


PmDLOUCEEDeIIOTILS E WrtasU whl. Mune rr ne Haire We eet atm bs tt ta Se sor Ee A” art Saget: 802,000 807,000 
Os. whichiprovided: services; without, charges. een eke ea 2,606,000 1,622,000 


$11,396,957 $10,277,021 


Certified correct: Approved: 


ass . 
Poa. Client Services Branch Chairman 
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HEADQUARTERS 
C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ont. 

K1A 0X8 


A/EXECUTIVE DIRECTOR, 
CLIENT SERVICES: Jocelyne Cormier 


TEL.: (613) 947-5429 
FAX: (613) 947-5407 


DEPUTY REGIONAL DIRECTOR/MANAGER, 
PROCESS ADMINISTRATION (REGISTRAR): 
Pierre Sioui-Thivierge 


TEL.: (613) 947-5440 
FAX: (613) 995-9493 


SENIOR LEGAL COUNSEL: Johane Tremblay 


TEL.: (613) 947-5456 
FAX: (613) 947-5460 


ATLANTIC REGION 
Queen Square 

45 Alderney Dr. 

Suite 600 

Dartmouth, N.S. 

B2Y 2N6 


DIRECTOR: John Vines 
OFFICE MANAGER: Maxine Irving 


TEL.: (902) 426-7068 
FAX: (902) 426-7397 


QUEBEC REGION 

Place de la Cathédrale 

600 de Maisonneuve Blvd. West 
Suite 700 - 7th Floor 

Montréal, Que. 

H3A 3J2 


DIRECTOR: Suzanne Pichette 
OFFICE MANAGER: Rollande Ruh 


TEL.: (514) 283-3258 
FAX: (514) 283-3590 


Board Offices 


ONTARIO REGION 
Standard Life Centre 
P.O. Box 25, Suite 1950 
121 King Street West 
Toronto, Ont. 

MSH 3T9 


DIRECTOR: Peter Suchanek 


OFFICE MANAGER: Neola Anderson 


TEL.: (416) 973-3782 
FAX: (416) 973-6543 


WESTERN REGION 
757 West Hastings Street 
Suite 410 

Vancouver, B.C. 

V6C 1A1 


DIRECTOR: Tom Panelli 
OFFICE MANAGER: Linda Sakai 


TEL.: (604) 666-6001 
FAX: (604) 666-6071 


CENTRAL REGION 
One Lakeview Square 
155 Carlton Street 
Suite 300 

Winnipeg, Man. 

R3C 3H8 


DEPUTY DIRECTOR: John Taggart 
OFFICE MANAGER: Frank Hrechka 


TEL.: (204) 983-3145 
FAX: (204) 983-3170 
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Canadien des 


Relations du 


Travail 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A OX8 


Edifice C.D. Howe 
240, rue Sparks 
4e étage ouest 
Ottawa (Ontario) 
K1A 0X8 


TEL.: (613) 996-9466 
FAX: (613) 947-5407 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
KIA 0X8 


March 3, 1998 


The Honourable Lawrence MacAuley 
Minister of Labour 

165 de 1'Hd6tel-de-Ville Street 

Phase II, 11th Floor 

Hull, Quebec 

K1A 0J2 


My Dear Minister: 


In accordance with the provisions of section 121 of the Canada Labour Code (Part 
I - Industrial Relations), I have the honour of submitting to you this Annual Report on the activities of 
the Canada Labour Relations Board for the year ending March 31, 1997. 


Respectfully submitted, 


Acting Executive Director 
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Client Services 


MISSION: The MISSION of the Client Services Branch is to provide timely 
and effective services to its clients in a professional and fair manner. 


VISION: The Client Services Branch is a place where there is a spirit of 
cooperation and professionalism, where harmony, teamwork and respect is 
evident and where there is a clear sense of direction and purpose. Where our 
clients are familiar with our processes and services through education and 
where they participate in ensuring expeditious services. Where technology is 

~ used effectively to enhance our level of service. 


EXTERNAL VALUES ~~ ~- 
Fair Process 
Conflict Resolution 
Timeliness 
Cost Effective 
Client Education 


INTERNAL VALUES 
Progressive and Innovative 
Efficient and Effective 
Accountability 
Learning and Development 
Harmony and Teamwork 
Respect 


The Canada Labour Relations Board 


Mandate 


The Canada Labour Relations Board is 
an autonomous, quasi-judicial tribunal 
responsible for the interpretation and 
the administration of Part I, Industrial 
Relations, and certain provisions of 
Part II, Occupational Safety and 
Health, of the Canada Labour Code. 


The Board's mandate is to contribute 
and promote effective industrial 
relations in any work, undertaking or 
business that falls within the authority 
of the Parliament of Canada. 
Parliament has set out in the Preamble 
to the Canada Labour Code the 
philosophy that underlies the mandate 
and the role of the Board: 


"Whereas there is a long tradition in 
Canada of labour legislation and 
policy designed for the promotion of 
the common well-being through the 
encouragement of free collective 
bargaining and the _ constructive 
settlement of disputes; 


And whereas Canadian workers, trade 
unions and employers recognize and 
support freedom of association and 
free collective bargaining as the bases 
of effective industrial relations for the 
determination of good _ working 
conditions and _ sound _ labour- 
management relations; 


And whereas the Government of 
Canada has ratified Convention No. 87 
of the International Labour 
Organization concerning Freedom of 
Association and Protection of the Right 
to Organize and has assumed 
international reporting responsibilities 
in this regard; 


And whereas the Parliament of 
Canada desires to continue and extend 
its support to labour and management 
in their cooperative efforts to develop 
good relations and _ constructive 
collective bargaining practices, and 


deems the development of good 
industrial relations to be in the best 
interests of Canada in ensuring a just 
share of the fruits of progress to all; 


” 


Enabling Statute and Jurisdiction 


The enactment of Part V (now Part I) 
of the Canada Labour Code, in 1972, 
gave new life to the Canada Labour 
Relations Board. 


Although jurisdiction over labour 
relations matters in Canada is vested 
with the provinces under their 
exclusive right to legislate in matters 
relating to private contracts, the 
Constitution Act of 1867 confers 
exclusive jurisdiction to the federal 
government in certain areas. As such, 
the federal government can enact 
federal labour legislation within its 
own jurisdiction. 


The Canada Labour Relations Board 
has jurisdiction in all provinces and 
territories with respect to federal 
works, undertakings or businesses that 
fall within the legislative authority of 
the Parliament of Canada. 


Part I of the Canada Labour Code 
applies to approximately 700 000 
employees and their employers across 
Canada. This includes interprovincial 
or international rail, road, and pipeline 
transportation, shipping and: related 
services, air transportation, 
interprovincial and _ international 
telecommunications, radio and 
television broadcasting, banks and 
federal Crown corporations. Also 
included are industries declared by 
Parliament to be for the general 
advantage of Canada, such as uranium 
mining, nuclear power installations, 
flour and feed mills, and grain 
elevators. Finally, all private works, 
undertakings and businesses in the 
Yukon, the Northwest Territories and 
the soon-to-be created Nunavut 


Territory are under federal 


jurisdiction. 
Powers of the Board 


The Board exercises statutory powers 
under Part I of the Canada Labour 
Code with respect to the acquisition, 
transfer, exercise or revocation of 
collective bargaining rights in the 
federal jurisdiction. It investigates, 
mediates and adjudicates complaints 
filed by employees, unions and 
employers alleging contravention of 
the Code's unfair labour practice 
provisions. The Board has the power 
to establish remedies, including the 
reinstatement or compensation of 
terminated employees. It can review 
and update certification orders so that 
bargaining relationships better reflect 
the changing social, economical and 
organizational realities and it is 
empowered to issue cease and desist 
orders in the case of unlawful strikes 
or lockouts. It is also charged with 
reviewing safety officers' decisions 
under Part II of the Code concerning 
an employee's right to _ refuse 
dangerous work. 


Structure of the Board 


The Board's headquarters is located in 
the National Capital Region, as 
required by the Code. To provide 
reasonable access to its services, the 
Board holds its hearings in locations 
convenient to all parties. In addition, it 
has regional offices in Dartmouth, 
Montréal, Toronto and Vancouver, 
and a satellite office in Winnipeg. 
These offices are staffed with 
experienced directors and _ labour 
relations officers who are responsible 
for investigating and mediating 
applications and complaints. The 
Board relies on its labour relations 
officers to initiate discussions with the 
parties in an effort to have them 
resolve their differences without the 
intervention of the Board. Settling 
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complaints and disputes eliminates the 
need for costly public hearings and 
emphasizes the remedial aspect of the 
Board's approach. When officers settle 
unlawful strikes and lockouts, for 
example, this avoids the unlawful 
shutdown of important services for 
unexpected and extended periods. 


The Board must possess the expertise 
required to allow it to deal effectively 
with the complexities of labour 
relations issues, to determine the 
underlying causes of disputes and to 
facilitate agreement among the parties. 
Its philosophy is first to seek labour 
relations solutions to _ labour- 
management conflicts and issues, and 
to impose third-party intervention only 
when required. Its processes are less 
formal than those of a court, and this 
enables it to deal economically and 
expeditiously with labour relations 
conflicts. 


Composition of the Board 


Board members are _ full-time 
appointees who are expected to have 
acquired experience and knowledge of 
industrial relations and labour law. To 
ensure a truly national character, 
members are selected from various 
regions across Canada. As full-time 
members of a non-partisan Board, they 
cannot hold any other remunerated 
office or employment. 


As stipulated in the legislation, the 
Board must carry out its business with 
not less than three members, one of 
whom must be either the chairman or 
a vice-chairman. Exceptions to this 
include references or complaints made 
pursuant to Part II of the Canada 
Labour Code (Occupational Safety and 
Health) and, in this regard, section 
156 of Part II provides that any Board 
member may dispose of such cases. 
Another exception to the three-person 


panel, limited to uncontested matters, 
is provided in section 14(2) of Part I 
of the Code. 


The following contains a_ short 
biography of all the members of the 
Board as of March 31, 1997. 


Chairman 
J.F.W. (Ted) Weatherill 


Prior to his appointment, 
J.F.W. Weatherill held several 
positions: from 1968 until the date of 
his appointment, he practised as a 
full-time labour-management 
arbitrator; from 1964-1967, he was 
Vice-Chairman of the Ontario Labour 
Relations Board; and from 1960 to 
1978, besides his professional 
activities, he held various chairs of 
law at Osgoode Hall Law School, 
Western University and the University 
of Ottawa. 


Mr. Weatherill is a graduate of the 
University of Toronto (B.A., LL.B.) 
and holds a Master's degree from 
Harvard University. He was called to 
the Bar of Ontario in 1960. 


He wrote numerous periodical articles 
relating to industrial relations and 
labour law as well as the publication 
entitled: A Practical Guide to Labour 
Arbitration Procedure (Aurora: 
Canada Law Book Co., 1987). 


Vice-Chairs 


Louise Doyon 
(term ends May 1999) 


Louise Doyon of Montréal took up , 


office on May 15, 1989. After 
studying law at Laval University in 
Québec, Ms. Doyon was admitted to 
the Quebec Bar in 1969 and 
specialized in labour law and labour 
relations. Until 1979, she practised 
law first as legal advisor to the 


Confederation of National Trade 
Unions in Montréal. Up to_ her 
appointment, Ms. Doyon taught labour 
law and other related subjects, at the 
Bachelor and Master's levels, at the 
University of Quebec in Montréal. She 
also lectured at the Ecole de formation 
professionnelle of the Quebec Bar 
from 1986 to 1988. 


Philippe Morneault 
(term ends May 2001) 


After completing a Bachelor of Arts 
degree at Saint-Thomas University, 
Philippe Morneault worked in the 
department of industrial relations of 
the Fraser Inc. paper mill, where he 
participated in the bargaining process, 
the administration of many collective 


_agreements and the monitoring of 


security. He later filled the positions 
of safety inspector, then human rights 
officer at the New _ Brunswick 
Department of Labour. 


In 1974, he attended New Brunswick 
University to study law and he was 
admitted to the New Brunswick Bar in 
1977. From 1977 to May 1991, when 
he was appointed to the Board, 
Mr. Morneault practised law in a 
private firm and, during this period, 
arbitrated many grievances. 


Jean L. Guilbeault 
(term ends August 2002) 


Jean L. Guilbeault, Q.C., took up his 
duties with the Board in September 
1992. He studied law at the University 
of Montréal and was called to the 
Quebec Bar in 1964. In 1984, he was 
named Queen's Counsel. 
Mr. Guilbeault practised law in 
Montréal, in private practice, 
specializing in litigation. He has 
argued before a number of courts of 
law, including the Supreme Court of 
Canada. 
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He worked principally in the field of 
private law. His experience in the field 
of statute law has been varied and he 
has assumed major responsibilities for 
certain matters in the area of labour 
legislation. He has written numerous 
articles and given a number of 
lectures, thus increasing public 
understanding of complex and precise 
legal concepts. 


Mr. Guilbeault has been a member of 
numerous charitable, cultural and 
recreational organizations, in 
particular those concerned with the 
welfare of underprivileged children. 
His volunteer work has also included 
teaching at Frontier College, an 
institution which specializes in 
continuing education for people 
working in camps in remote parts of 
the country. He has been very active 
in the Mouvement Desjardins (caisses 
populaires) and Kiwanis International. 


Richard I. Hornung 
(term ends August 2002) 


Richard I. Hornung, Q.C., of Regina, 
Saskatchewan, brings a wealth of 
experience in various aspects of labour 
relations and labour law. He is a 
graduate of the University of 
Saskatchewan (B.A., 1968 and LL.B., 
1969) and the London School of 
Economics (LL.M., 1971). He was 
appointed Queen's Counsel in 1985 
and is a member of the Saskatchewan 
and Manitoba Bars. 


Mr. Hornung taught at the University 
of Alberta Law School from 1971 to 
1973 and thereafter practised law, 
specializing in civil litigation and 
labour law. He _ has_ extensive 
experience as an arbitrator and 
mediator and is the author of a report 
on construction industry labour 
relations in Saskatchewan. In 1989, he 


was appointed Chairman of the 
Saskatchewan Labour Relations Board, 
a position he held until his 
appointment to the Board. 


He instructed at an annual course in 
Mediation at Harvard Law School's 
Program of Instruction for Lawyers 
and is a member of the National 
Academy of Arbitrators. 


Suzanne Handman 
(term ends June 2004) 


Suzanne Handman was appointed vice- 
chair of the Board effective July 1, 
1994. Prior to assuming this position, 
Ms. Handman was a partner with the 
law firm of Trudel, Nadeau, Lesage, 
Lariviére & Associates in Montréal. 
She joined Trudel, Nadeau in 1982 
and, since then, practised primarily in 
the areas of labour law and 
administrative law. During the course 
of her practice, she appeared before 
many courts and tribunals, including 
the Canada Labour Relations Board, in 
labour matters. Ms. Handman first 
practised law with the firm of 
Martineau, Walker. 


Ms. Handman brings to the Board a 
wide range of professional experience. 
Prior to her legal career, she was an 
audiologist and, in this capacity, held 
positions as director of the Speech and 
Hearing Department, Maisonneuve- 
Rosemount Hospital; professor of 
audiology in the Faculty of Medicine, 
University of Montréal; and consultant 
to government and industry. 


Ms. Handman earned her civil law 
degree (LL.L) from the University of 
Montréal in 1979 and was called to the 
Quebec Bar in 1980. She previously 
obtained a B.Sc. in psychology from 
McGill University, an M.A. with 
great distinction in speech pathology 
and audiology from the University of 
Montréal and did postgraduate studies 


in audiology at Northwestern 


University in Chicago. 


Ms. Handman has written a number of 
articles concerning labour issues. In 
addition, she has been active in several 
professional associations, serving on 
executive committees of various 
organizations. 


Members of the Board 


Michael Eayrs 
(term ends April 1999) 


Michael Eayrs has been consistently 
engaged in various industrial relations 
activities since 1951. His early career 
included experience in most Canadian 
jurisdictions, the United States and 
Jamaica. 


Prior to his appointment, Mr. Eayrs 
was Executive Director of the 
Construction Employers’ Coordinating 
Council of Ontario; Member of the 
Ontario Labour Relations Board; 
Vice-Chairman of the Tripartite 
Construction Industry Advisory Board; 
Member of the Canadian Labour 
Market and Productivity Centre 
Construction Sector Committee. 


He has also advised several Ontario 
Ministers of Labour on Construction 
Labour Legislation and has _ held 
various disputes resolution 
appointments in that province. As an 
adjunct associate professor at the 
University of Waterloo, he has taught 
Construction Labour Relations in the 
Construction Master's programme. 


Patrick H. Shafer 
(term ends January 1998) 


Prior to his appointment to the Board 
in January 1993, Patrick H. Shafer, of 
Osgoode, Ontario, held the position of 
Senior Advisor, Environmental Health 
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and Safety, at the RCMP. In the 
course of his 31-year career in the 
RCMP, he worked in identification, 
scientific and health — services. 
Mr. Shafer has acquired vast 
experience in the health and safety 
area; he was involved in security 
during the Montréal Olympics, in the 
Gander air crash post mortem and in 
cancer incidence studies. He was 
seconded to the Economic Summit 
Secretariat in 1981. 


Mr. Shafer attended Algonquin 
College of Applied Arts and 
Technology, Humber College and the 
University of Toronto. He is a 
registered safety professional and was 
a member of the Canadian Society of 
Safety Engineering, the Association 
for Canadian Registered Safety 
Professionals, and a member of the 
Editorial Advisory Board of 
"Occupational Health & Safety 
Canada." At the community level, he 
was a member of the board of the 
Muscular Dystrophy Association of 
Canada for 10 years. 


Véronique L. Marleau 
(term ends May 1998) 


Véronique L. Marleau was appointed 
to the Board in May 1993. From 1988 
to 1990, she was legal counsel to the 
Board, which she represented before 
the Federal Court of Appeal and the 
Supreme Court of Canada. She then 
returned to private practice with the 
law firm of Ogilvy Renault in 
Montréal, as a member of the labour 
and employment law group. 


Her experience in labour law dates to 
the beginning of her career with the 
legal department of General Motors of 
Canada Limited in Sainte-Thérése, and 
then with the firm of McAllister, 
Blakely, Turgeon & Hesler in 
Montréal. 


Ms. Marleau obtained bachelors of 
civil law (B.C.L.) and of common law 
(LL.B.) from McGill University in 
1985. She was called to the Quebec 
Bar in 1986. She wrote several articles 
and gave a number of conferences 
dealing mainly with labour and 
administrative law _ issues. 
Furthermore, Ms. Marleau has been 
very active in charitable and 
recreational organizations. 


Sarah E. FitzGerald 
(term ends July 1998) 


Sarah E. FitzGerald joined the Board 
in July 1993 from her position as legal 
counsel to the Alberta Labour 
Relations Board and the Alberta 
Human Rights Commission. 
Previously, she practised law with the 
Calgary firm of Macleod McManus 
and, as a legal assistant, worked in 
construction and product liability 
litigation with the Calgary firm of 
Fenerty, Robertson, Fraser & Hatch. 


Ms. FitzGerald holds degrees from the 
University of Guelph (Honours B.Sc., 
1981) and the University of Western 
Ontario (LL.B., 1987). She was called 
to the Alberta Bar in 1988. 


Ms. FitzGerald brings to the Board a 
diverse employment background. This 
includes work experience in 
construction, transportation, provincial 
governments, and a veterinary college. 
Ms. FitzGerald is an active volunteer, 
most recently tutoring in adult literacy. 


Roza Aronovitch 
(term ends October 2000) 


Prior to her appointment to the Board 
in October 1995, Ms. Aronovitch was 
the Vice-President, Legal and Realty 
Services, General Counsel and 
Corporate Secretary to the Canada 


Ports Corporation, a federal Crown 
Corporation in the maritime 
transportation sector. In _ those 
capacities, she oversaw the conduct 
of litigation, including complaints and 
applications to the CLRB, and advised 
in relation to labour negotiations 
and labour relations issues. 
Ms. Aronovitch was previously Senior 
Counsel to the Bank of Canada where 
she practised in the areas of corporate 
and commercial law, as well as labour 
and employment law. 


Ms. Aronovitch studied law at the 
University of Ottawa and was called to 
the Ontario Bar in 1985. She also 
holds a Masters of Arts in Teaching 
from Colgate University, Hamilton, 
N.Y., as well as a B.A. Honours in 
Philosophy from McGill University, 
Montréal. 


Ms. Aronovitch has served on the 
executive of a number of professional 
associations, including the Canadian 
Maritime Law Association and is past 
President of the Ottawa chapter of the 
Canadian Corporate Counsel 
Association. Since 1992, she has 
taught Negotiation at the Bar 
Admission Course of the Law Society 
of Upper Canada. 


David Gourdeau 
(term ends October 2000) 


Mr. David Gourdeau arrived at the 
Board on October 2, 1995. From 1987 
to his appointment, Mr. Gourdeau was 
involved in the practice of law in 
Montréal with the firm Rouleau, 
Gourdeau, Doss. 


Mr. Gourdeau obtained his law degree 
from Laval University in 1976 and 
was Called to the Quebec Bar in 1977. 
In 1978, Mr. Gourdeau was in-house 
counsel with Domtar Inc. in Montréal. 
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From 1979 to 1981, he was the head 
legal revisor with Ogilvy, Renault in 
Montréal, focusing mainly on 
securities and commercial law. He 
then concentrated his practice in the 
field of intellectual property first with 
the firm of Swabey, Mitchell and then 


with the firm of Lapointe, Rosentein, 
both of Montréal. 


The main fields of his recent practice 
have been in the commercial area, 
encompassing labour relations as well 
as intellectual property. Over the 


years, Mr. Gourdeau has arguec 
before administrative tribunals as well 
as various courts, including the 
Federal Court and the Supreme Cour 
of Canada. 


In January 1997, the former 
Administrative Services Branch and 
Operations Branch merged to form the 
new "Client Services Branch," under 
the direction of an Executive Director. 
The Client Services Branch now 
constitutes one of three branches of the 
Board, the other two being the Legal 
Services Branch and the Adjudicative 
Branch, the latter made up of the 
members of the Board who apply the 
Code and provide adjudication. 


The CLRB has been in a state of 
change for several years, not unlike 
most other departments or employers 
who are trying to operate today. And 
like other organizations, the Board had 
to deal with budget cuts, restructuring, 
merging functions, contracting out 
services, introduction of technology, 
review processes and reduction of 
staff. At the Board, many of these 
changes occurred simultaneously, with 
a considerable impact on_ the 
organization and its staff who, in spite 
of the uncertainty and the rapid pace 
of change, continued to provide their 
input and full cooperation. 


As the change process continues to 
evolve, the Board will become an 
organization that has enhanced its 
ability to respond quickly, efficiently, 
effectively and proactively to its 
clients' demands and that is managed 
professionally, where constructive 
discussions and debate are encouraged, 
in an environment built on respect and 
teamwork, professionalism and a 
positive attitude, with a focus on 
services to the clients. 


The impetus to change comes from 
many directions: the need to respond 
in a meaningful way to the criticisms 
contained in the Minister's Task Force 


Management Perspectives 
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report with respect to improving ties to 
the community it serves; the 
elimination or merging of management 
positions and the need to simplify its 
processes and to clarify roles and 
responsibilities, reduce duplication, 
focus on the quality of services and 
ensure accountability for results. 


To achieve these goals, the Board has 
set Out, over the past year, to: 


e establish standards’ of 
performance, benchmarking that 
performance with similar 
organizations and _ publicizing 
those results; 


e find ways of receiving qualitative 
feedback from the community on 
the performance of the Client 
Services Branch; 


e look at various technologies, such 
as teleconferencing, electronic 
filing and scanning technology, 
creating electronic case files, 
ensuring better use of its web site 
and e-mail address, as well as 
working with the private sector in 
developing research tools for the 
community, which in the past 
included QuickLaw and _ will 
consist of CDROMs of its subject 
index, its decisions and other 
communication material; 


e simplify internal processes and 
assigning responsibility for the 
stages of the process so there can 
be improved accountability; 


e seek opportunities to discuss with 
the community general issues of 
concern, such as: 


e the ever-increasing workload 
caused by complaints under 
section 37 (duty of fair 
representation); 


e better ways to educate and 
inform the community about 
its processes and the Code; 


e improvements to the Board's 
Regulations; 


¢ continue to improve the quality of 
its ADR services. The Board was 
one of the first boards in Canada 
to offer ADR in the late 1970s. 
Instead of forcing all the caseload 
through the adjudicative process, 
the Board offered the services of 
labour relations specialists across 
Canada who, together with the 
parties, would seek a resolution 
that all parties could live with in 
order to avoid the costs and the 
battle scars of litigation. The 
Board will continue to update its 
skills and more actively offer such 
services to its clients. 


The next fiscal year will see the 
implementation of many changes 
within the Client Services Branch that 
are required to allow the further 
growth of the organization, not in 
terms of size, but in terms of its 
competencies and ability to provide 
effective and efficient services to its 
clients and to create an environment 


where the professional values 
advertised are truly present. 
(N.B. The Executive Director, 


Mr. Jim Callon, left the Board in 
January 1998, after this report was 
prepared.) 


Organization Chart 
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Communications & Human Resources 
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Staff of the Board 


Apart from the Board members, all 
other Board employees are public 
servants. At the end of the fiscal year, 
77 public servants worked at the 
Board: 55 worked in Ottawa and 22 in 
the regional offices. 


The Board's operation, in addition to 
the adjudicative branch, consists of the 
following areas: Client Services and 
Legal Services (see organizational 
chart at page 8). 


a) Client Services 


The Client Services Branch is 
responsible for all operational, 
administrative and financial aspects of 
the Board. It consists of the following 
units: Financial Services, Library, 
Communications and Human 
Resources, Informatics, Recorded 
Information Management and 
Administrative Support, Program 
Management and Review, Operational 
Information Systems, Case 
Management Secretariat, and Regional 
Offices. 


The Financial Services Unit provides 
all essential financial services, namely 
accounting, purchasing, and financial 
auditing. 


The Library in Ottawa provides 
informational support to Board 
members and staff, with its specialized 
collection of files, books, periodicals, 
and other research materials, as well 
as its on-line system. It also serves as 
a comprehensive resource in the field 
of labour relations for other libraries, 
students, lawyers, and researchers. 


The Communications and Human 
Resources Unit plays an important 
role in helping the Board fulfil its 
mandate. It is responsible for 
managing the Board's communications 
Strategy and for its editing and 
publishing programs. These programs 


are aimed at promoting an 
understanding of labour relations 
within federal jurisdiction and at 
providing up-to-date information on 
the Board's jurisprudence on labour 
relations issues. 


The Unit is also responsible for the 
production and distribution of all 
official documents, in both official 
languages. It provides editing, 
translation and language consultation 
services and acts as liaison with the 
media. In addition, it is responsible for 
answering all general enquiries from 
the public. 


Furthermore, this unit is responsible 
for human resources policy and 
practices in the areas of organizational 
development, official languages, 
employment equity, and other human 
resources programs and policies at the 
corporate level. The _ staffing, 
classification, staff relations, and pay 
and benefits services provided to the 
Board by Industry Canada also fall 
under the responsibility of the Director 
of Communications and Human 
Resources. 


Publications 


Decisions/Information ("di"): 
published quarterly, "di" is a bilingual 
publication containing Reasons for 
decision issued by the Board. 


The Role of the Canada Labour 
Relations Board: this bilingual 
booklet describes in layman's terms 
the provisions of the Canada Labour 
Code and the Board's practices. 


Information Circulars: by way of a 
series of topical circulars, the Board 
describes in layman's terms its 
processes. At present, there are eleven 
circulars available to the public. 


Copies of individual decisions are also 
available in both official languages as 
well as bilingual summaries of each 
published Board decision. 


Information on all of the Board's 
publications and on subscription fees 
may be obtained by calling, writing or 
visiting the Communications Unit. 


The Informatics Unit is responsible 
for the automation of operational and 
administrative functions of the Board. 
This service includes informatics 
planning and implementation, project 
management for software and 
hardware acquisitions, training and 
maintenance, as well as user support. 


The Recorded Information 
Management and Administrative 
Support Unit is responsible for the 
overall management of the Board's 
records. Its responsibilities include the 
design, development and maintenance 
of the Board's subject classification 
system; the provision of records 
management services; the development 
and maintenance of the Board's 
inventory of information holdings; 
information security and the essential 
records program, and other office 
support services, including mail and 
messenger as well as_ reception 
services. 


The Program Management and 
Review function is supported by the 
policy and planning officer, under the 
supervision of the Executive Director, 
who reviews and updates the Board's 
operational practices and procedures, 
conducts audits on case processing, 
reviews operational performance and 
co-ordinates the regulatory process. 
The officer also reviews new 
legislation before Parliament so as to 
be informed of any proposed 
legislation that may affect the labour 
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relations community, the Board and 
the Canada Labour Code. When there 
are amendments to the Code, the 
officer co-ordinates the procedural 
changes required to implement the 
amendments. 


The Operational Information 
Systems Unit manages the 
maintenance and development of the 
computerized case management and 
information retrieval system, Oversees 
the indexing by keyword of the 
jurisprudential headnotes of Board 
decisions, and provides registry, 
photocopy and research services. The 
manager of this division is also 
designated as the Board's Access to 
Information and Privacy Co-ordinator 
and, as such, is responsible for the 
application of the Access to 
Information and Privacy Acts within 
the CLRB. 


The Case Management Secretariat is 
responsible for the case management 
services required prior to, during and 
following public hearings and 


in-camera meetings of the Board. The 
staff performs such functions as 
issuing subpoenas, recording exhibits 
and minutes of proceedings, preparing 
and issuing Board orders and 
decisions, and preparing a number of 
reports essential to case tracking and 
management. 


This Unit arranges for all facilities and 
services for Board hearings, and 
coordinates the work of the support 
staff assigned to vice-chairs and Board 
members. 


The Client Services Branch also 
includes the Regional Offices of the 
Board, which are responsible for the 
investigation and mediation functions 
of the Board, the provision of 
Registrar services, as well as case 
processing and management. Labour 
relations officers based in Dartmouth, 
Montréal, Ottawa, Toronto, 
Vancouver and its Winnipeg satellite 
office, carry out the investigation and 
mediation functions. They also fulfil 


an advisory and educational role to the 
labour relations community and to 
parties dealing with the Board 
concerning its role, policies, practices, 
procedures and jurisprudence. 


The Regional Offices are also 
responsible for a number of ancillary 
responsibilities, such as maintaining 
relationships with other federal and 
provincial boards and departments on 
matters of mutual concern, and 
preparing and providing certain types 
of information to the public. 


b) Legal Services 


The Legal Services Branch consists 
of three legal counsel, a legal and 
administrative assistant and a legal 
secretary. It provides the members of 
the Board and its various divisions and 
services all the legal assistance deemed 
necessary to fulfil the Board's general 
mandate. The Board's legal counsel 
represent the Board in most judicial 
review proceedings. 


Reasons for Decision 


The Code applies to labour relations of 
crews on Canadian-flagged vessels 
that navigate beyond Canadian 
territorial waters 


The Seafarers' International Union of 
Canada applied' for certification as 
bargaining agent for all unlicensed 
personnel working on Canadian- 
flagged vessels. The union identified 
two possible employers: Seabase, a 
Canadian company that recruited the 
personnel, and A.P. Moller, a foreign 
company that operated the vessels. 


The two employers submitted that the 
Board did not have jurisdiction to issue 
extra-territorial certification orders 
and that such certification orders 
applied only to federal businesses in 
Canada. 


The Board concluded that A.P. Moller 
which controls the employment 
relationship is the true employer. It 
also. concluded that issuing a 
certification order was within its 
jurisdiction since the Code may apply 
outside Canadian limits when 
Circumstances warrant: in_ this 
instance, the ship's registry and crew 
are Canadian, and there is no evidence 
of legislative conflicts. The Board 
granted the application involving A.P. 
Moller. 


A business that offers tele-shopping 
programming services is a federal 
business subject to the Code 


The decision rendered in The Shopping 
Channel, a_ division of Rogers 
Broadcasting Ltd.’ dealt with a 
certification application whereby the 
Board concluded that the employer, 
The Shopping Channel (TSC), was a 
federal undertaking within the meaning 
of section 4 of the Code. TSC is the 
successor to CHSN, which had applied 
to the CRTC for a_ broadcasting 
license. That application was denied. 


Subsequently, in January 1995, the 
CRTC issued an exemption order 
concerning businesses that offer tele- 
shopping programming services. 


The union submitted that TSC is a 
federal undertaking, because it is an 
integral part of cable businesses that 
are undeniably federal undertakings. 
For its part, the employer claimed that 
TSC is not a broadcaster, that its 
activities are limited to programming 
and buying air time, and that TSC 
functions independently of the core 
federal undertaking. 


According to the Board, TSC's normal 
activities amounted to broadcasting 
and clearly made it a programming 
business within the meaning of the 
Broadcasting Act; consequently, TSC 
constitutes a federal undertaking under 
section 92(10)(a) of the Constitution 
Act, 1867, and under section 4 of the 
Code. 


coeee 


The Board deems appropriate to 
exclude term employees so as not to 
thwart a first attempt at unionizing 
permanent employees 


In May 1996, the union filed an 
application for certification’ seeking to 
represent a unit comprised of 
employees who were hired by 
Cominco Ltd. for an indeterminate 
term and who worked at the Polaris 
mine, located approximately 1000 
miles north of Yellowknife. The 
indeterminate employees are the basis 
of the mining operation at the Polaris 


mine and they share not only a 


community of interests, but. also a 
stronger attachment to the employment 
relationship than the term employees. 
The term employees did not appear to 
be interested in collective bargaining. 


The employer claimed that the 


proposed unit was not appropriate for 
collective bargaining because it did not 
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include employees hired under fixed- 
term contracts. It also submitted that 
the Board must order a vote because 
the employees were highly vulnerable 
to undue influence by the union owing 
to the close quarters in which the 
employees lived. According to the 
employer, failing to order a vote in 
these circumstances would constitute a 
violation of sections 2(b) and 2(d), 7 
and 15 of the Charter. 


The Board declared it would not 
thwart a first attempt at organizing 
permanent full-time employees. These 
employees constitute the basis of the 
mining operation at the Polaris mine 
and they share a community of 
interests, which is not the case for the 
term employees who make up a less 
homogeneous group and who clearly 
had a lesser interest in collective 
bargaining. The Board thus maintained 
that a unit comprised only of 
indeterminate employees was 
appropriate for collective bargaining. 


Moreover, the Board concluded that 
the employer's arguments concerning 
a vote pertained in fact to employee 
wishes and that it was not appropriate 
for the employer to put forth 
arguments of that nature. Despite this 
finding, the Board declared that the 
employer's application was unfounded, 
since the Board's practice to consider 
employee wishes as of the date of the 
application for certification, on the 
basis of the membership cards 
submitted by the union, does not 
violate the rights and freedoms 
guaranteed by the Charter. This 
practice does not limit the employees' 
freedom of expression (section 2(b)); 
it does not infringe on the right to life, 
liberty and security of employees 
(section 7); and it does’ not 
discriminate against employees on the 
grounds prohibited in section 15 of the 
Charter. Finally, the right to choose a 
bargaining agent is not a right 
protected by the freedom of 
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association guaranteed by section 2(d) 
of the Charter. 


Lastly, in response to the requests by 
Cominco employees, the Board 
pointed out that, on an individual 
basis, the employees were not 
systematically entitled to participate in 
the certification proceedings as parties. 
To become a party to such 
proceedings, employees had to file 
within the allotted time an application 
to obtain intervenor status in 
accordance with section 12 of the 
Board Regulations. 


The union's duty of fair representation 
also applies after arbitration 


In a plenary session, the Board 
disposed of an application for 
reconsideration’ of a decision by a 
Board panel, which found that the 
union had violated section 37 in the 
manner it had represented the 
complainant at arbitration. 


The issues that were raised dealt with 
the Board's policy concerning the 
nature and scope of its intervention in 
union representation at arbitration, as 
well as after arbitration, and the scope 
of the remedial authority. 


In response to the first question, the 
Board declared that the existing policy 
concerning its limited role with regard 
to the quality of the representation at 
arbitration did not need to be 
amended. It further concluded that, 
contrary to this policy, the original 
panel had scrutinized the union's 
conduct during the arbitration process. 
Consequently, the Board allowed the 
application for reconsideration and 
dismissed the section 37 complaint. 


With regard to the question concerning 
the scope of the duty of fair 
representation after arbitration, the 
Board found that such a duty can, in 


certain circumstances, include the 
cbligation to consider the possibility of 
applying for the judicial review of an 
arbitral award. Finally, the Board 
determined that, pursuant to section 
99, it has the proper authority to 
remedy the union's failure to discharge 
the duty of fair representation during 
and after arbitration, including the 
authority to order the union to pay 
damages and apply for the judicial 
review of an arbitral award. 


A union's neglect and inaction can 
constitute a breach of the duty of fair 
representation 


In his complaint,’ Ronald Shanks 
alleged that the Transportation- 
Communications International Union_ 
had violated section 37 by failing to 
deal with two grievances he had filed 
and by not referring them to 
arbitration. The two grievances filed 
in 1992 pertained to vacation pay and 
to the payment of medical benefits. 
The two grievances had been filed 
with the employer in April 1993 in 
order for it to respond. As of May 
1995, when Mr. Shanks filed his 
complaint with the Board, the union 
had not done anything to close the 
grievance files, to resolve them or to 
refer them to arbitration. 


The union admitted that it had 
neglected the grievances and had not 
handled them properly; it explained 
that it had acted that way because of a 
lack of experience and because of 
communication problems between two 
full-time union officers. The Board 
concluded this was not a simple 
mistake or a communication problem. 
The union had not turned a diligent 
mind to the merits of the grievances 
and, having in fact neglected to 
process them, had left them to drag on 
unresolved for two years. According 
to the Board, the union's lengthy 
neglect and inaction, despite the 
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complainant's repeated requests, 
constituted a breach of the duty of fair 
representation. 


The disciplinary sanctions imposed by 
a union in accordance with a rule or 
policy that was not clear or known to 
its members were discriminatory | 


In Donna Beaven et al.,° the 
complainants alleged they had been 
discriminated against when their union 
imposed on them disciplinary sanctions 
and suspensions. These sanctions were 
imposed as a result of their failure to 
honour a secondary picket line. During 
the period in question, the union's 
instructions concerning picketing had 
not been clear. Many members had 
honoured the picket line, while others 
had crossed it or had found other ways 
of working. Only the latter had been 
disciplined. 


The Board has consistently recognized 
that the union has vital interests in 
ensuring that its members honour 
picket lines, and the right to discipline 
a member for failing to honour a 
picket line, even a secondary picket 
line as in this case. However, sections 
95(f) and (g) of the Code prohibit the 
union from applying its membership 
and disciplinary rules in a 
discriminatory manner or on illegal, 
arbitrary of unreasonable grounds. 
Consequently, the Board does not 
authorize the imposition of disciplinary 
sanctions based on a rule or policy that 
is not clear or known to its members. 


The Board concluded that, given the 
ad hoc and seemingly arbitrary 
selection of those to be disciplined and 
the state of confusion that prevailed 
during the three days of picketing, the 
union's decision to impose sanctions 
on the complainants constituted a 
violation of sections 95(f) and (g). The 
Board therefore ordered the union to 
rescind the sanctions imposed on the 


complainants and to reinstate them as 
members in good standing. 


The union's decision to limit the 
complainant's membership rights by 
granting him pensioner status was not 
discriminatory 


Andreas Angellakis alleged that the 
Amalgamated Transit Union, Local 
1415 (the ATU), had violated section 
95(f) in denying him the right to 
belong to the ATU and in attempting 
to limit his membership rights in a 
discriminatory manner.’ 


Mr. Angellakis, a former bus driver 
who was disabled, became a 
Greyhound employee when _ his 
employer, Voyager, sold its business. 
The successor union, the ATU, 
initially denied the complainant the 
right to belong to the ATU because its 
constitution requires that persons "be 
working" when they apply for 
membership. To assist him, the union 
nonetheless offered him "member at 
large" status and finally "pensioner" 
status, which does not correspond to 
full membership. 


The complainant challenged this 
decision on the grounds that his 
exclusion from full membership 
constituted a discriminatory 
application of membership rules to 
disabled persons. 


Relying on its broad definition of 
discrimination, the Board initially 
concluded that excluding the 
complainant did not constitute direct or 
intentional discrimination within the 
meaning of the Human Rights Act.° 
Then, analysing the question along the 
lines of indirect discrimination or 
prejudice, an analysis which balanced 
the union's institutional interests and 
the complainant's individual interests, 


the Board concluded that the union's 
decision not to grant the complainant 
full membership was not 
discriminatory. The Board considered 
among other things the complainant's 
two-year absence and unlikely return 
to work, when it concluded that the 
pensioner status offered to 
Mr. Angellakis was commensurate 
with his interest in the bargaining unit 
and his degree of participation in the 
union's activities. Accordingly, the 
Board found that the complainant's 
right to participate in the lawful 
activities of the union of his choice 
within the meaning of section 8 was 
not limited in a discriminatory manner 
by the ATU. 
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By communicating directly with 
employees, the employer undermined 
the union's role 


In Saskatchewan Wheat Pool,’ the 
Grain Services Union alleged that 
Saskatchewan Wheat Pool (SWP) had 
violated section 94(1)(a) by 
communicating directly to _ the 
employees details of the proposed 
salary grading plan after the union had 
presented the plan to the membership 
and after the majority had voted 
against it. 


The Board found that, by 
communicating directly with its 
employees at the time and in the 
manner it did, on matters that had 
been the subject of intensive 
negotiations with the certified 
bargaining agent, the employer had 
interfered in the union's representation 
of the members of the unit, in 
violation of section 94(1)(a). 
According to the Board, the 
employer's interference had 
undermined the union's role as a 
certified bargaining agent. The Board 
granted the complaint and directed 


SWP to cease interfering in the 
union's representation rights and to 
post copies of its decision in all 
premises where employees have 
access. 


The Board found that the employer had 
amended its dispatching system for 
anti-union reasons, and specified what 
remedy period applied in cases of 
continued violation of the Code 


Five experienced drivers employed by 
Hill's Limousine Service filed a 
complaint'® alleging that their 
employer's decision to amend its 
dispatching system and to reduce their 
hours had been taken as a result of 
their union membership and their 
participation in the administration of a 
union. 


The Board found that the employer 
had not established that its decision 
was not tainted by anti-union animus. 
Although the employer was not 
required to assign work in any 
particular way, the evidence 
established that the employer, by 
choosing a method of assigning work 
that could give rise to arbitrary 
conduct on the part of the dispatchers 
responsible for assigning work, 
deliberately sought to discourage the 
drivers who supported the union in its 
certification and bargaining efforts. 


Regarding the remedy issue, the Board 
specified that, in cases of continued 
violation of the Code, a complainant 
can recover all losses incurred since 
the violation started on condition that 
the complaint is filed within 90 days of 
the date on which he or she is aware 
of a violation. However, when a 
person does not file a complaint within 
the 90-day period that has elapsed 
since he or she became aware of the 
first violation, the remedy sought if he 
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or she files a complaint will be limited 
to the 90-day period before the filing 
of the complaint. 


eeeee 


The Board considered the relationship 
between the main carrier and its 
regional carrier when assessing the 
merits of a complaint of bad faith 
bargaining filed by the regional carrier 


In Air Nova Inc.,'' Air Nova Inc., a 
regional connector airline which 
belongs to Air Canada, alleged that the 
Canadian Air Line Pilots Association 
(CALPA) breached its duty to bargain 
in good faith, in violation of section 
50, by negotiating to an impasse an 
issue that was referred to the Board in 
a separate application, that is, the 
application filed by CALPA seeking a 
declaration of single employer 
involving Air Canada and its regional 
airlines. 


The Board dismissed the complaint. 
The evidence showed that, since the 
collective agreement had expired in 
May 1995, the parties wanted to enter 
into a collective agreement. The 
parties (Air Nova and CALPA) could 
not come to an agreement on the 
crucial issue of seniority protection of 
pilots of Air Nova, which recognizes 
that this is a legitimate and serious 
issue. 


The Board concluded that the union's 
application did not seek to enlarge the 
scope of the bargaining unit, but rather 
to obtain a protection similar to a 
subcontracting clause, which is rightly 
found in numerous collective 
agreements. The Board found that, in 
assessing the positions of the parties at 
the bargaining table, it could not 
ignore the relationship between the 
main carrier, Air Canada, and its 
connector airlines. Having observed 
that Air Canada had in fact 
participated in negotiations, as well as 


the Air Canada Pilots Association 
(ACPA) and having examined their 
respective roles in the bargaining 
process, the Board found that the two 
parties involved, Air Nova and 
CALPA, had sought to enter into a 
collective agreement. CALPA's 
efforts to protect job security and 
seniority of the pilots were described 
as understandable, open and eminently 
fair. Dismissing the complaint of bad 
faith bargaining against CALPA, the 
Board noted that Air Canada had 
refused to allow Air Nova to enter into 
an agreement which would have given 
its pilots reasonable job protection. 


To apply erroneously a collective 
agreement and dismiss an employee in 
accordance with the union security 
clause constituted a violation of section 
94(1)(a) of the Code 


On December 30, 1995, Island Tug & 
Barge Limited (ITB) and Standard 
Towing Limited (Standard) merged 
their operations. At that time, the 
International Longshoremen's and 
Warehousemen's Union, Local 400 
(ILWU), was certified to represent 
Standard's unlicensed employees, 
while the Canadian Merchant Service 
Guild (the Guild) was certified to 
represent Standard's licensed 
employees and all ITB employees. 
Immediately after the merger, a joint 
seniority list was prepared and ITB, 
the "new" employer, assigned 
employees on the basis of that list and 
union representation by the Guild. 


On January 29, 1996, the Guild wrote 
to ITB asking that five unlicensed 
Standard employees become members 
of the Guild under the security clause 
in the collective agreement between 
the Guild and ITB. Refusing to 
become a member of the Guild, one of 
these employees, Mr. Linke, was 
dismissed on March 6, 1996 by the 


employer, in accordance with the 
provisions of the applicable collective 
agreement, to which he felt bound. 


On July 31, 1996, the Board issued an 
order under section 45 by which it 
found that the intermingled employees 
of Island Tug and ITB’ were 
represented by the Guild and were 
therefore subject to the collective 
agreement that binds the Guild and 
ITB. 


The ILWU filed a complaint’? against 
ITB and the Guild, alleging violation 
of sections 94(1)(a), 95)(g) and 96. 
The Board considered that ITB had 
violated section 94(1)(a) because, as 
long as the Board has not issued an 
order pursuant to section 45, the 
ILWU, under section 44, continued to 
represent the former unlicensed 
Standard employees, and the collective 
agreement continued to govern these 
employees' conditions of employment. 
Accordingly, on the date of his 
dismissal, Mr. Linke was. sstill 
represented by the ILWU and was 
covered by its collective agreement. 
He was neither subject to the Guild's 
collective agreement nor required to 
join it as a condition of ongoing 
employment at ITB. In_ the 
circumstances, although the 
employer's decision to dismiss 
Mr. Linke was not tainted with anti- 
union animus, and had been based on 
a misinterpretation of the provisions of 
the Code, dismissing Mr. Linke for 
refusing to join the Guild while 
ILWU's collective agreement was in 
force constituted a violation of 
section 94(1)(a). 


With regard to the Guild, the Board 
found that section 95(g) did not apply 
in the circumstances. However, in 
asking that Mr. Linke be dismissed for 
refusing to join the Guild, the union 
had violated section 96. In this case, 
Mr. Linke was not included in the unit 
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represented by the Guild during the 
relevant period and, as a result, the 
Guild's conduct constituted a violation 
of section 96. The Board directed the 
employer to offer Mr. Linke a position 
at the seniority level he held before his 
dismissal as soon as he becomes a 
member of the Guild, a condition he 
must meet as a result of the July 31, 
1996 order issued by the Board 
pursuant to section 45 and in view of 
the fact that the union security clause 
applies to him since that date. 


The employer took measures on its 
own initiative to eliminate the danger 


Ronald Clavet, an electrician at VIA 
Rail Inc., refused to work with the 
shore power system at the Ottawa 
station when he discovered that the 
system was not fail safe. He filed a 
referral!? of the decision of the safety 
officer who had found there was no 
danger within the meaning of the 
Code. 


The Board overturned the safety 
officer's decision. It concluded that, at 
the time of the officer's investigation, 
the ground fault protection mechanism 
of the electrical system was faulty and 
that this situation constituted a danger 
within the meaning of the Code. A 
hidden defect affected a fundamental 
aspect of the ground fault protection 
mechanism of the electrical system, 
thereby rendering its use dangerous. 


Despite his no-danger finding, the 
safety officer had approached the 
employer to have the situation 
rectified, which VIA Rail agreed to 
do, having on its own initiative 
discontinued the use of the system 
following these events. It was 
established during the hearing that 
these modifications were almost 
complete. In these circumstances, the 
Board deemed appropriate to adopt as 
its own the conditions of the 


employer's voluntary commitment as 
directions pursuant to section 
130(1)(b) in order to eliminate the 
dangerous situation. 
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The safety officer had no authority to 
extend the meaning of "days" to 
include working days 


In Brian E. Stevens,'* the applicant, an 
Ontario Northland Transportation 
Commission employee, invoked his 
right to refuse to work on two 
occasions on October 18, 1994. The 
first refusal pertained to the presence 
of an open pit near his work station 
and the second concerned the use of 
outdated material safety data sheets 
and of the solvent Varsol, which 
irritated the applicant's hands and 
eyes. The applicant had also exercised 
his right of refusal for the same 
reasons on October 19 and on 
numerous occasions between October 
21 and 24, 1994. 


According to the applicant, the safety 
officer had not properly investigated 
all work refusals. The applicant 
further alleged that the safety officer 
had not followed up on_ his 
October 19, 1994 refusal and that 
the safety officer's decision dated 
October 31, 1994 concerning his 
October 24, 1994 refusal failed to take 
into account the facts surrounding his 
refusals on that day. The employer 
claimed that the Board had no 
jurisdiction to hear this referral. After 
considering all relevant facts, the 
Board concluded that the activities of 
the employer involved came under 
federal jurisdiction. 


The Board had to establish whether a 
safety officer could interpret the word 
"day," within the meaning of section 
129(5), as a “working day" and 
whether the applicant had duly advised 
the safety officer to refer its decision 
to the Board in accordance with the 
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provisions of the Code. It concluded 
that the safety officer did not have the 
necessary authority to extend the 
meaning of "days" to include working 
days. Moreover, the evidence heard 
indicated that the applicant's 
application was not filed within the 
time provided for in the Code. The 
Board nonetheless had a number of 
comments to make on the merits of the 
investigation and the safety officer's 
decision. 


The applicant's refusals raised a 
number of issues. Although it was 
impossible to establish the exact 
number of times the applicant had 
exercised his right of refusal, the 
Board concluded that all matters that 
had been submitted to the attention of 


‘the Labour Canada safety officer had 


been thoroughly investigated. 


A hiatus does not prevent the Board 
from making a declaration of sale of 
business 


In Curragh Resources Inc. and Anvil 
Range Mining Corporation,"* the 
Board had received an application 
pursuant to section 44, seeking a 
declaration of sale of business, and a 
complaint filed under section 97, 
alleging violation of sections 50(a) and 
(b) of the Code. 


In 1969, Cyprus Anvil Mining 
Corporation (Cyprus) began operating 
an open-pit mine near the municipality 
of Faro, Yukon. A crusher and a mill 
were constructed nearby. In 1982, 
Cyprus ceased its operations. Curragh 
Resources Inc. (Curragh) purchased 
the two plants and other equipment in 
1985 and began operating the open-pit 
mine in 1986. Curragh subsequently 
operated a second open-pit mine from 
1990 to 1993. Everything that was 
produced was processed at the crusher 
and mill near Faro. In 1993, Curragh 
ceased its operations and a receiver 


was appointed. Anvil Range Mining 
Corporation (Anvil), incorporated in 
February 1994, purchased Curragh's 
Faro plants in June 1994. After a 
refurbishing, Anvil began its mining 
operations and its crushing and milling 
operations in 1995. 


The fact that there was a two-year 
hiatus does not prevent the Board from 
making a sale of business declaration 
within the meaning of the Code. In the 
instant case, Anvil carried out 
essentially the same business as its 
predecessor. The fact it had spent a 
great deal of time and money making 
the property capable of efficient 
operation does not prevent the 
application of section 44. Accordingly, 
the Board declared that there had been 
a sale of business within the meaning 
of the Code. This finding should 
enable the parties to resolve the other 
Outstanding issues, including the 
section 50 complaints. If the parties 
are unable to come to an agreement, 
the Board will hold other hearings in 
this matter. 


ceece 


The parties to a franchise agreement 
constituted a single employer for the 
purposes of the Code 


The decision concerning the 
Coopérative des travailleurs routiers, 
Trans-Coop and Transports Provost 


Inc.© deals with a number of 
applications filed by the 
Communications, Energy and 


Paperworkers Union of Canada (CEP) 
seeking a declaration that Provost is 
the true employer of the Québec City 
depot or, subsidiarily, that Provost, 
the franchiser, and the Coop, the 
franchisee, constituted a single 
employer within the meaning of the 
Code or, lastly, that there had been a 
sale of the Québec City depot to the 
Coop. The labour relations between 
CEP and Provost regarding all Provost 
activities, including those associated 


with the Québec City depot, were 
governed at that time by a collective 
agreement. 


In August 1994, Provost entered into 
a franchise agreement with the Coop, 
in which it transferred to the Coop all 
its operating rights for the Québec 
City depot. To this end, the depot's 
employees formed a cooperative. The 
employees who decided not to join 
were notified they would be 
permanently laid off by Provost. CEP 
alleged that, in acting in this way, 
Provost had contravened sections 94(3) 
and 96 and had imposed an unlawful 
lockout in violation of section 92. 


The Board concluded that the Coop 
had all the attributes of a true 
employer within the meaning of the 
Code in relation to the employees who 
worked at the Québec City depot. It 
declared that Provost and the Coop 
constituted a single employer for the 
purposes of the Code. All criteria for 
making a single employer declaration 
had been met, including the common 
direction or control criteria: the day- 
to-day operations of the Québec City 
depot were carried out jointly by 
Provost and the Coop. Regarding the 
labour relations objective addressed 
through a single employer declaration, 
the Board believes that such a 
declaration would allow the union to 
continue to negotiate efficiently, 
according to the established collective 
bargaining structure, with the two 
corporate entities that have common 
control over the activities of the 
Québec City depot and, especially, 
with Provost, which affects the room 
for manoeuvre from which the Coop 
could have benefitted, had it been the 
only employer at the bargaining table. 


The Board exercised its discretion 
under section 98(3) and refused to hear 
the complaint of unfair labour practice 
as it believed that the remedies sought 
could be decided by an arbitrator 
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pursuant to the collective agreement. 
Finally, it dismissed the application for 
a declaration of unlawful lockout on 
the ground that the last of the three 
conditions, that is, the intentional 
element, had not been met. 


The Board settled once and for all 
issues arising from the dismantling and 
privatization of Québecair 


The decision in Inter-Canadien (1991) 
Inc."’ settled once and for all several 
applications for declarations of single 
employer and of sale of business filed 
in 1986, 1988 and 1991 by the 
Canadian Air Line Pilots Association 
in connection with the dismantling and 
privatization of Québecair. In view of 
the long periods that had elapsed and 
that were caused by applications for 
judicial review filed by the employers 
involved that challenged the Board 
order requiring them to produce 
documents (these proceedings ended 
on October 21, 1993 when the 
Supreme Court of Canada handed 
down its decision), the Board looked 
into the approach to be used in dealing 
with these applications. 


Anxious to respect the rights and 
interests of each party dealing with the 
objectives of sound labour relations 
and industrial peace and to issue fair, 
useful and binding decisions in the 
particular context they apply, the 
Board asked itself if, considering that 
all allegations made by CALPA in its 
applications for a declaration of single 
employer and its applications for a 
declaration of sale of business are 
true, it would make these findings. 


With regard to the applications for 
declaration of single employer, the 
Board reiterated that, in exercising its 
discretion pursuant to section 35, it 
must not only ascertain the erosion of 
the bargaining rights, but ultimately it 
must re-establish such rights by 
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inserting them in a concrete labour 
relations context which allows for the 
fulfilment of the broad objectives of 
the Code. In this case, the Board 
‘ found that such declarations addressing 
the situations that existed in 1986 and 
1988 would result in a significant 
change in labour relations with the 
current employer, Inter 1991, whose 
pilots have been represented by the 
Teamsters since 1987 and would not 
serve the labour relations purposes 
provided for in the Code. 


As to the applications for declaration 
of sale of business filed pursuant to 
section 44, the Board concluded that 
the time elapsed and the consequences 
on all of the interested parties of the 
sales of businesses between 1986 and 
1988 prevented it from deciding in a 
concrete and effective manner the 
issues that section 45 allows it to 
decide in order to ensure the 
application of section 44. 
Furthermore, the Board reiterated that 
section 45 does not allow it to settle all 
the issues arising from a sale of 
business, such as a new employer's 
decision to refuse to hire the vendor's 
employees or to lay them off in 
violation of the collective agreement in 
effect following a sale of business. For 
these reasons, the Board decided not to 
rule on these applications since they 
are now moot. 


Regarding the application for a 
declaration of a sale of business filed 
in 1991, the Board noted that the 
matters at issue were essentially the 
same as the ones raised by the IAM in 
its application for a declaration of sale 
of business affecting the same 
employers, that is, Intair, the vendor, 
and Inter-Québec, the purchaser 
(which then became Inter 1991), and 
involving CALPA and the Teamsters. 
On September 13, 1993, the Board 
allowed the IAM's application and 
declared that the sale of the regular 
flight operations of Intair Inc. to 


Inter-Canadian constituted a partial 
sale of business within the meaning of 
section 44 of the Code (/ntair Inc. et 
al.'*). After having closely examined 
the evidence on which is based the 
1993 decision to determine whether 
such evidence should be considered in 
dealing with CALPA's application, the 
Board concluded that the evidence was 
relevant for the purposes of CALPA's 
application and that the findings of the 
decision apply in this case. 


Having noted that former Intair Inc. 
pilots hired by Inter-Canadian and the 
pilots already working for that 
employer were intermingled within the 
meaning of section 45(1) once the sale 
had taken place, the Board declared, in 
accordance with the _ discretion 
conferred by sections 45(1)(a) and (b), 
that all pilots who worked for Inter- 
Canadian constituted a unit appropriate 
for collective bargaining. When the 
business was sold, the Teamsters 
represented the majority of the pilots 
and it has since then represented all 
Inter-Canadian pilots, including Intair 
Inc. pilots. The Board found that the 
Teamsters should be certified as 
bargaining agent for the pilots’ 
bargaining unit at Inter-Canadian. 
Moreover, it dismissed CALPA's 
request to file grievances retroactively 
and request for a Board order 
requiring Inter-Canadian to 
compensate it for the loss of income of 
its members following the lay-off of 
Intair Inc. pilots as a result of the sale 
of business in March 1991. 


The Board exercised its discretion and 


ordered a vote despite the lack of . 


minimum support from the employees 
in the unit (35%), in view of the 
intimidating conduct of the employer to 
dissuade the employees from joining 
the union 


In Echo Bay Mines Ltd.,'° the United 
Steelworkers of America filed with the 
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Board an application for certification 
and four complaints alleging that 
the employer had _ violated 
sections 94(1)(a), 94(3)(a), 94(3)(e) 
and 96 by imposing disciplinary 
measures on four employees (refusal 
to grant annual leave and dismissal of 
some employees). 


The Board reviewed the _ past 
relationship between the union and the 
employer, including the circumstances 
surrounding the organizing campaign, 
which led the Board to issue an order 
requiring the employer to allow the 
union to have access to the gold mine 
located at Lupin, in the Northwest 
Territories in order to organize the 
employees. Having examined the 
employer's conduct with respect to 
each of the employees concerned, the 
Board concluded that this conduct was 
motivated by anti-union animus and 
therefore allowed the complaints. 


With regard to the union's application 
to obtain a vote pursuant to section 
29(1), the Board noted that the 
employer's deliberate actions had 
directly or indirectly intimidated the 
employees and had dissuaded them 
from exercising their right of 
association. The Board therefore 
concluded that not only was it justified 
in holding a vote, despite the lack of 
minimum support from the employees 
in the unit (35%), but it had to do so 
in order to fulfil its obligations under 
section 28 of the Code in certification 
matters. 


With respect to the remedies, the 
Board noted that a large part of the 
funds committed by the union to its 
organizing campaign were wasted in 
view of the employer's unfair labour 
practices. Consequently, the Board, 
using its vast discretion conferred by 
section 99(2), directed the employer to 
reimburse ll costs related to 
transport, accommodation and meals 
incurred by the union to ensure its 
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presence at the mine. Besides the 
orders to remedy the consequences of 
the unfair labour practices committed 
against the employees affected, the 
Board ordered the employer to 
reimburse all reasonable expenses 
incurred by the union to hire a lawyer 
to represent the employees before the 
Board. 


The voluntarily recognized union 
retains its bargaining agent status after 
the collective agreement expires if it 
gives notice to bargain pursuant to 
section 49, and has the authority to 
participate in proceedings with a view 
!o putting an end to its bargaining 
rights 


The decision in Can-Ar Transit 
Services, Division of Tokmakjian 
Limited deals inter alia with an 
application for revocation of the 
bargaining rights of the Amalgamated 
Transit Union, Local 1587 (the 
"ATU" or the “union"), voluntarily 
recognized bargaining agent, and an 
application for certification filed by 


the Can-Ar Transit Operators' 
Association (1996) (the Association). 


The union's right to intervene in 
revocation proceedings was questioned 
by the Association on the ground that 
when the collective agreement expired 
it lost its status of voluntarily 
recognized bargaining agent. The 
Board rejected this claim and indicated 
that the union, by serving notice as 
provided for in section 49 of the Code, 
retained its bargaining agent status and 
was rightly a party before the Board 
with respect to the revocation 
application filed by the employees. 


With regard to the merits of this 
application, the Board noted that the 
employer's conduct and, specifically, 
the irregular meetings held with the 
employees after the arrival of the 
union, the climate of employment 
uncertainty and its support of the anti- 
union activities in the work place, 
established that the revocation 
application was not exempt from the 
employer's influence. In the 
circumstances, the Board found that it 


was not appropriate to hold a 
representation vote and dismissed the 
revocation application. 


Finally, the Board allowed the union's 
motion for dismissal of the 
Association's certification application 
in view of the fact that it was not a 
union within the meaning of the Code. 


As to the unfair labour practice 
complaint concerning inter alia the 
failure to bargain in good faith, the 
Board found that, in the circumstances 
of the case, the parties would be better 
served by a declaration regarding 
their obligations rather than by a 
declaration that the employer had 
violated section 50 of the Code. 
Taking into account the employer's 
promise to negotiate with the ATU, 
the Board declared that the parties had 


~ to engage in negotiations immediately, 


with a view to entering into a 
collective agreement, while remaining 
seized of all questions that could arise 
until all conditions of the Code have 
been met. 
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PRTI Transport Inc. 


The Board had granted a section 18 
application and had added the drivers 
of a dependent contractor to the 
owner-operators' bargaining unit.’ In 
PRTI Transport Inc. v. Canadian 
Owner-Operator Workers Association, 
‘Local 2001,’ the Federal Court of 
Appeal dismissed the section 28 
application. According to the Court, 
the Board had acted within its 
Jurisdiction and had not made a 
patently unreasonable decision when it 
had amended the certification order, 
allowing drivers of dependent 
contractors to be included in the unit 
still considered to be appropriate for 
collective bargaining. 


British Columbia Maritime 
Employers Association 


In Marine Workers' and Boilermakers’ 
Industrial Union, Local No. 1 v. 
British Columbia Maritime Employers 
Association,’ the majority of the Court 
held that the Board had not breached 
the rules of natural justice by referring 
to the report of the Industrial Inquiry 
Commission into Industrial Relations 
at West Coast Ports in its decision.’ 
The application was dismissed, Justice 
Décary dissenting. 


Rodney McLean 


In International Longshoremen's and 
Warehousemen's Union, Local 502 v. 
Rodney McLean,> the Court 
unanimously upheld the Board's 
decision® that allowed the complaint 
filed by the respondent, Rodney 
McLean, pursuant to section 69 of the 
Code. Before the Court, the applicant 
union argued that the complaint was 
untimely and that some intervenors 
(who had benefitted from the union's 
discriminatory policy) should have 
been given notice of the proceedings 
as their rights were affected by the 
decision. The Court rejected the 
applicant's arguments. 


On the timeliness issue, the Court 
found that it was difficult to see how a 
complaint that related to the content of 
a policy could possibly be said to be 
untimely prior to the time of such 
posting (as the decision points out, the 
union adopted a referral policy only 
after the respondent had filed his 
complaint). 


On the natural justice argument, the 
Court considered that a section 69 
complaint is only directed against a 
union and does not oblige it to adopt 
any particular remedy that would 
affect the intervenors' rights. 
Furthermore, the Board's remedial 
order had not been challenged by 
judicial review proceedings and time 
for doing so is now long past. 
Moreover, the Court ruled that the 
intervenors' interests were identical to 
those of the union and that the latter 
had both the right and the duty to 
represent such employees. 


Susan Irvine et al. 


The Board had dismissed an 
application for reconsideration of letter 
decision 1497’ granting a section 18 
application to review the scope of its 
certification order. The Board had 
indicated that the applicants, Susan 
Irvine et al., had been made aware of 
the proceedings before the Board by a 
notice posted in accordance with the 
Board's Regulations, and should have 
realized the potential effect on them. 


The applicants alleged before the 
Court that the Board had breached 
principles of natural justice by failing 
to give them effective advance notice 
of its proceedings. The Court held? 
that the Board had not breached 
principles of natural justice in 
rendering its decision and that it was 
also clear that the Board had not 
otherwise exceeded its jurisdiction by 
exercising the power of review 
conferred on it by the Code in a 
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manner which, in the Court's view, 
was not patently unreasonable. 


Privacy Commissioner of 
Canada 


The Commissioner's application for 
review filed on May 9, 1995 
challenged the Board's refusal to 
disclose the notes taken by two Board 
members at the hearing into a 
complaint filed by Mr. Gilles 
Charlebois pursuant to section 97 of 
the Code.° 


In Privacy Commissioner of Canada v. 
Canada Labour Relations Board et 
al.,'° the Court first reviewed the 
Statutory scheme under both the 
Access to Information Act and the 
Privacy Act and the interpretation 
adopted by the courts in applying 
them. The Court recognized that a 
broad and purposive interpretation 
must be given to both Acts and that the 
onus lies on the person claiming 
exemption from disclosure. This broad 
interpretation originates in part from 
the quasi-constitutional nature of both 
Acts. 


In the Court's view, the adjudicative 
privilege, also termed "judicial 
immunity," applies to administrative 
tribunals where the tribunal is 
functioning as an adjudicative body 
responsible for settling disputes and 
determining the rights of parties. 
Given that the Board must comply 
with the rules of natural justice in 
adjudicating substantive rights, it is 
recognized that these principles apply 
to the Board and it may therefore rely 
on deliberative secrecy. 


Furthermore, Justice Noel agreed with 
the Board's submissions that to order 
the disclosure of personal notes taken 
by decision makers in the exercise of 
a quasi-judicial function would 
infringe upon a person's right to a fair 
hearing as is recognized by 


sections 2(e) and (f) of the Canadian 
Bill of Rights. Consequently, the 
Court was satisfied that the Board had 
met the burden placed upon it by 
section 22(1)b) of the Privacy Act, and 
established that disclosure of the notes 
would compromise the Board's 
operations. 


Rederiet A.P. Moller 


In Rederiet A.P. Moller A/S v. 
Seafarers' International Union of 
Canada,'' the Court upheld the 
Board's decision in which it had found 
to have jurisdiction to issue a 
certification order with respect to 
unlicensed seafarers working for the 
applicant, Rederiet A.P. Moller A/S, 
on board the Maersk Chignecto and 
the Maersk Gabarus.'* However, the 
Court did question the Board's 
approach in rendering its decision and 
offered a different approach. 
According to the Court, the proper 
approach is first to ascertain that 
Parliament has authority (an authority 
recognized in international law) to 
pass legislation affecting the operations 
of the applicant, in spite of the 
international scope of these operations 
and the fact that the applicant is a 
foreign company, and if that can be 
ascertained, then to see whether 
Parliament has in fact enacted 
legislation and conferred on the Board 
the power to exercise the mandate 
assigned to it with respect to those 
operations. 


The Court did not have to discuss the 
question of whether it is within 
Parliament's legislative power to 
legislate on the internal operations of 
ships sailing under Canadian flags 
beyond the territorial limits of Canada. 
Article 94 of the United Nations 
Convention on the Law of the Sea 
goes so far as to impose a positive 
duty on flag states to exercise that 
jurisdiction. 


Furthermore, the Court rejected the 
applicant's argument that the Code did 
not apply to operations where the 
employer is not Canadian and 
operations involved are conducted 
outside the territory of Canada, even if 
the vessel used for these operations 
sails under Canadian flag. The Court 
stated that the connection with Canada 
was present in this case mainly 
because the vessels were owned by a 
Canadian company and sailed under a 
Canadian flag, with a crew of 
Canadian citizens recruited in Canada, 
enjoying all the benefits of Canadian 
laws. In closing, the Court added that 
one should not be able to claim the 
protection of the Canadian flag and the 
benefit of Canadian laws without also 
submitting to the obligations and 
responsibilities that may be imposed 
by those laws and the entire legislation 
that applies to them. 


Prince Rupert Grain Ltd. 


In 1993, the International 
Longshoremen's and Warehousemen's 
Union applied to the Board for 
certification as bargaining agent for a 
unit of foremen employed by the 
appellant, Prince Rupert Grain Ltd. 
(PRG). The Board had rejected the 
application”® and had indicated that the 
appropriate unit consisted of all the 
foremen employed by all the members 
of the British Columbia Terminal 
Elevator Operators' Association, 
including the appellant. In assessing 
the appropriateness of the proposed 
bargaining unit, the Board reviewed 
the labour relations history of the grain 
industry on the West Coast, 
emphasizing the need for stability in 
labour relations in that industry. The 
Board noted that the appellant's 
foremen shared a sufficient community 
of interest with the foremen of other 
members of the Association to warrant 
their inclusion in the same bargaining 
unit. 
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The Federal Court of Appeal set aside 
the Board's decision, concluding that 
it had acted outside its jurisdiction. '* 


According to the Supreme Court of 
Canada,'° labour relations boards are 
a highly specialized type of 
administrative tribunals and, in 
protecting their decisions by broad 
privative clauses, Parliament and 
provincial legislatures indicated that 
decisions of these boards on matters 
within their jurisdiction should be final 
and binding. Courts should therefore 
exercise deferential caution in their 
assessment of the jurisdiction of labour 
boards. They should adopt the 
pragmatic and functional approach set 
out in U.E.S., Local 298 v. Bibeault.'® 


A reading of sections 24, 27 and 28 of 
the Canada Labour Code clearly 
reveals that Parliament intended to 
confer on the Board a_ broad 
jurisdiction to determine whether or 
not a unit is appropriate for collective 
bargaining. Indeed, the legislation 
imposes upon the Board a mandatory 
obligation to do so. Consequently, 
upon filing an application for 
certification, there cannot be an 
automatic acceptance of the proposed 
unit. Instead, the Board must 
determine whether, in its opinion, the 
proposed unit is appropriate and, if it 
is not, the unit cannot be certified. 
That decision requires the Board to 
exercise its labour relations expertise 
and must be reached in the context of 
the factual situation presented to the 
Board. It is a decision that is uniquely 
appropriate for a labour board to 
make. 


Here, the Board had concluded that the 
bargaining unit proposed by the union 
was not appropriate and it had not 
exceeded its jurisdiction by proposing 
a unit. The Board was very careful not 
to impose on the union a larger 
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multi-employer unit, which it deemed 
appropriate and which reflected the 
reality of the situation. 


Since the Board had jurisdiction to 
determine the appropriate bargaining 
unit and to propose the composition of 
that unit, its decision must be upheld 
unless it is found to be patently 
unreasonable. This conclusion is 
confirmed by the broad and strongly 
worded privative clause set out in 
section 22 of the Canada Labour 
Code. The Board had considered all 
the relevant statutory provisions and 
all the pertinent factors that would 
affect its conclusion concerning an 
appropriate bargaining unit and had 
reached a reasonable decision. 


Royal Canadian Mounted 
Police 


The Quebec Court of Appeal issued a 
judgment dealing with RCMP 
members’ accessibility to collective 
bargaining.'’ This judgment is an 
appeal of a decision by the Quebec 
Superior Court dealing with a motion 
for a declaratory judgment filed by the 


president of the association of RCMP 
members declaring that section 6 of 
the Canada Labour Code and 
section 2(1)(e) of the Public Service 
Staff Relations Act (PSSRA) are 
invalid and contrary to the Canadian 
Charter of Rights and Freedoms. 


In 1986, the Board dismissed an 
application for certification filed by 
that Association to represent RCMP 
members.'* The Board determined that 
the RCMP was not a Crown 
corporation within the meaning of 
section 5 and was therefore not subject 
to the Code for labour relations 
purposes. In addition, since the RCMP 
is listed in Schedule I of the PSSRA 
and that Act expressly excludes them 
from its application (section 2(1)(e)), 
the Board found that RCMP members 
were denied collective bargaining 
rights established by any labour 
relations federal statute. In response to 
the Association's argument that section 
2(1)(e) of the PSSRA should be 
declared inoperative, the Board stated 
it had no jurisdiction to deal with the 
issue. Consequently, the Board noted 
that a regulatory vacuum existed with 
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respect to the situation of RCMP 
collective bargaining rights. 


On behalf of the Association, 
Mr. Delisle then brought the matter 
before the Quebec courts to get a 
determination on the challenge of the 
constitutionality of these provisions. 


The Association raised three grounds 
before the Court of Appeal to support 
its position that these provisions should 
be declared inoperative. It argued that 
they contravene the freedom of 
association (section 2(d)), the freedom 
of expression (section 2(b)), and the 
equality rights (section 15). 


The majority of the Court (Justices 
Fish and Forget) dismissed the appeal 
and held that none of these freedoms 
and rights were infringed by denying 
RCMP members collective bargaining 
rights. Justice Baudouin agreed with 
the majority on the two last grounds, 
but dissented on the question of 
freedom of association. 


The application for leave to appeal 
was granted without reasons by the 
Supreme Court of Canada on- 
October 16, 1997. 
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Caseload Activity of the Board in 1996-97 


Traditionnally, the Board relied on the 
number of applications/complaints/ 
referrals filed by parties according to 
the sections of the Code under which 
the matter was brought to compile 
caseload statistics. This system had the 
unfortunate effect of overstating the 
actual activity generated by the 
parties, especially with respect to 
unfair labour practice complaints. If 
10 complainants filed complaints 
against their union or employer based 
on the same set of circumstances, 10 
files were opened even though only 
one investigation was required to 
address the matter at hand. Indeed, the 
10 complaints were most likely 
consolidated for adjudication purposes. 
The old method of compiling statistics 
therefore recorded 10 cases; according 
to the new method, which only counts 
the number of files opened, only one 
Case was recorded in the above case. 
While technically valid, the old 
method of compiling statistics has not 
served the Board's constituency well, 
since actual levels of activity were not 
reflected realistically in Board 
publications. 


The restructuring of the Board's 
Operations Branch and the need to 
establish new performance standards 
led to the adoption of the different 
method of compiling caseloads. The 
figures included in this year's annual 
report will show the actual number of 
files opened in response to 
applications, complaints and referrals 
regardless of the number of parties 
involved in the file. The difference 
between the two methods will be 
apparent in overall caseload statistics 
and in statistics on unfair labour 
practices complaints and referrals of 
safety officers' decisions. As can be 
seen in Figure 1A below, caseload 
levels have been far more stable over 
the past 10 years than might be 
suggested by the _ traditional 
measurement in Figure 1B. 


Figure 1A 


Applications Received 


In 1996-97, the Board recorded its 
lowest levels of activity in the past 10 
years, according to the new method 
(Figure 1A), while the traditional 
method (Figure 1B) presents a far 
different scenario, the third highest 
levels for the same period. For the 
purposes of this and all future reports 
to Parliament and the general public, 
the file-based method will be used. 


The 681 cases recorded in the past 
year reveal a marked decline in 
activity in the following industries: 
broadcasting (87), road transport (60), 
shipping and navigation (39), northern 
industries (13), nuclear power (12), 
and feed and grain (11). The 
broadcasting industry's 1995-96 
numbers were unusually high due to 
the merger of a major broadcasting 
union, the National Association of 
Broadcast Employees and Technicians 
(NABET), with a more broadly-based 
industrial-type union, the 
Communications, Energy and 
Paperworkers’ Union. Likewise, 
merger activity in road transport 
accounts for most of the difference 
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between activity levels of 1995-96 and 
1996-97. 


Air transport (21) and longshoring (17) 
showed increases in activity over the 
previous year. Transport Canada's 
divestiture of airports to _ local 
authorities is chiefly responsible for 
the rise in the caseload. Most airport 
employees, who were federal public 
servants under the old scheme of 
things, were transferred to the Board's 
Jurisdiction in accordance with the 
federal legislation that underlies the 
divestiture program. Longshoring is 
undergoing a similar process as major 
ports have been given greater 
autonomy in the conduct of their 
affairs. Their restructuring process 
also. led to increased Board 
involvement in the relationship of 
longshoring unions and_ port 
authorities. 


The distribution of new cases among 
regions remained fairly stable over the 
years. Quebec Region's share is three 
percentiles short of its traditional 
level, a loss that shows up as a gain 
for the Pacific Region whose 
percentage of the caseload since 1984- 
85 stands at 19.3%. We will continue 
to provide separate figures for the 
Central Region even though its sub- 
office in Winnipeg was amalgamated 
with the Pacific Region in Vancouver. 
The National Capital Region recorded 
its lowest share of the caseload since 


Figure 2 
Applications Received by Region 


% of 


No. of the Board's 
Applications Total 
Region Received Caseload 


Atlantic 
Quebec 165 24.23 
NCR 32 4.70 
Ontario 167 24.52 
Central 95 13.95 
Pacific 


1989-90, with only 32 files to its 
credit. 


The new file-based statistics have a 
dramatic impact on the levels of 
pending files, as is shown in Figure 3 
below. Files on back-burner status are 
more often than not complaints 
awaiting the outcome of other matters 
before the Board. By deciding a 
complaint chosen as a test case, the 


Board can indirectly influence other 
complaints based on similar facts 
without the cost of holding separate 
hearings for each. Figure 3 reveals the 
relative success the Board has had in 
reducing the number of cases pending 
over the past five years. Particular 
emphasis has been placed on 
addressing the number of back-burner 
cases in the system: the remaining 118 
back-burner cases in 1996-97 represent 
only 36% of the 1991-92 total of 327. 
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Figure 3 
Pending/Back-Burner Cases at 
End of Fiscal Year 


Caseload Review 


The Canada Labour Code (Parts I and 
II) gives the Canada Labour Relations 
Board certain responsibilities to 
determine various types of labour 
disputes and rights issues. A 
breakdown of these activities is 
provided by presenting the types of 
cases received, with a _ historical 
perspective. 


Certification 


Under section 24 of the Code, a trade 
union may apply to the Board to obtain 
the exclusive right to represent a unit 
of employees of an employer with 
respect to bargaining collectively in an 
effort to improve their terms and 
conditions of employment. A trade 
union that is certified by the Board 
legally becomes the sole and exclusive 
bargaining agent for a unit of 
employees and it will then represent 
these employees in_ collective 
bargaining with their employer. 


Figure 4 
CERTIFICATION APPLICATIONS 
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In 1996-97, the Board received 132 
applications for certification, a decline 
for the fourth consecutive year. This 
total is 30 cases below the 10-year 
average. The statistics include two 
applications for geographic 
certification which were filed in the 
longshoring industry. Among 
industries showing an increase in 
activity, television broadcasting, 
passenger charter and bus services, 
and servicing of aircraft must be 
singled out. Also noteworthy is the 
increase in certification activity with 


respect to First Nations enterprises 
(for further information on the First 
Nations issue, see page 30). Industries 
experiencing notable declines in 
activity levels include road transport, 
whose trucking and courier services 
sectors were far below average 
numbers. 


Of the 145 applications disposed by 
the Board, 99 were granted (68.3%), 
19 were rejected and 27 were 
withdrawn. 


Revocation 


Depending on the circumstances of 
a case, an application for the 
revocation of a union's bargaining 
rights may be filed with the Board 
under sections 38(1), 38(3), 40 or 41. 
If an application for revocation 
succeeds, the Board will revoke the 
existing certification order or, in the 
case of voluntary recognition, declare 
that a trade union is no longer entitled 
to represent the employees of a 
particular bargaining unit. 


Figure 5 
REVOCATION APPLICATIONS 
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A slight increase in the number of 
revocation applications (22) was 
experienced in 1996-97, up by 3 from 
the previous year's total of 19. The 
courier services sector accounted for 
5, and the banking sector for 4. 


Of the 19 applications disposed of by 


the Board, 15 were granted and 4 were 
rejected. 
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Unfair Labour Practices 
Under the Canada Labour Code, 
certain rights and obligations are 
conferred on the parties involved in 
the collective bargaining process. 
When a person feels that a right or an 
obligation has not been respected, that 
person may file a complaint with the 
Board. These obligations are set out in 
sections 24(4), 37, 50, 69, 94, 95, 96 
and 110. With respect to complaints 
under sections 50, 94(3)(g) or 95(a) or 
(b), a person must first obtain consent 
from the Minister of Labour before 
filing the complaint with the Board. 


As mentioned previously, the new 
method of compiling _ statistics 
illustrates the differences in caseload 
as shown in figures 6A and 6B. Figure 
6A reflects the actual number of files 
opened by the Board to deal with all 
complaints during 1996-97. Figure 6B 
shows the theoretical total of 762 cases 


Figure 6A 
UNFAIR LABOUR PRACTICE COMPLAINTS 
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Figure 6B 
UNFAIR LABOUR PRACTICE COMPLAINTS 
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filed last year, the third highest total 
in the Board's history. However, the 
actual total of 317 files opened is only 
11 above than the average of 306 for 
the previous 10 years. The actual 
caseload is thus far more stable over 
time than would appear under the old 
method of compiling statistics. 


While most industries saw declines in 
complaints filed during 1996-97, the 
communications industry, led by 
telephone companies (11) and press 
agencies (3), recorded an increase 
from 9 to 15 complaints. The 39 
complaints registered in the railway 
industry are a far cry from average 
levels of 63 over the past 10 years. 
Only 43 complaints originated from 
the trucking industry, a decrease of 15 
over the previous year total of 58. 
Courier services also saw declining 
numbers, from 26 to 14 complaints, 
although this total is in keeping with 
traditional caseloads for this sector. 
Though the transportation industry 
generally accounts for a_ large 
proportion of the Board's caseload, 
only 6 complaints originated from the 
shipping and navigation industry, a 
number that is only 5 shy of the 
10-year average of 11 complaints. 
Airlines (39 complaints) were chiefly 
responsible for the rise in complaints 
from the air transport industry, whose 
tally rose from 37 to 45 over the year. 
Airport operations and servicing of 
aircraft accounted for the remainder. 
In addition, 4 complaints involved the 
banking industry, the highest total 
since 1988-89. Complaints from the 
broadcasting industry remained stable 
at 20, with the television and cable 
television industries accounting for 17. 
Finally, the nuclear industry accounted 
for only 2 complaints in 1996-97, 
down from 7 the previous year. 


The Board's settlement rate declined 
somewhat over the past year, from 
60.78% to 57.6% of all complaints, a 
level that is still higher than the 


10-year average of 54.26%. The 
Board places great emphasis on 
maintaining settlement levels above 
50% as a performance measure. Its 
record in that regard is the fruit of 
more than 25 years' experience in 
providing alternative dispute resolution 
(ADR) to its clientele, one of the first 
labour relations boards in Canada to 
do so. Parties that settle are parties 
that have decided to solve their labour 
relations problems themselves, with 
the assistance of Board labour 
relations officers, rather than seek 
costly adjudication. Since 1984-85, no 
more than 7.35% of all complaints 
disposed of by the Board have been 
granted. A great responsibility is 
placed on labour relations officers to 
help parties settle their differences 
rather than resort to public hearings to 
decide a matter. 


Of the 113 complaints filed against 
employers, 12 were granted, 6 were 
dismissed and the rest were 
withdrawn/settled. Unions fared 
marginally better: 11 complaints were 
granted, 92 were rejected and 68 were 
withdrawn/settled, for a total of 171 
(Figure 7). 


Unlawful Strikes or Lockouts 


Section 89 of the Code specifies when 
an employer can lawfully lock out 
employees and when a trade union can 
lawfully strike an employer. If a 
lockout or a strike occurs contrary to 
the Code, an employer or a trade 
union may make an application 


Figure 8 ; 
UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 
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requesting that the Board declare the 
action unlawful and issue a cease and 
desist order. The Board may also issue 
an anticipatory order where an 
application is made alleging that an 
unlawful strike or lockout is planned 
and expected. 


In 1996-97, the Board received 14 
unlawful strike applications, an 
increase from the 9 recorded the 
previous year, but well within the 
10-year average of 16. The telephone 
industry accounted for 3 applications, 
while longshoring and port operations 
each recorded 2. Airlines, 
broadcasting, Crown corporations, the 
northern construction industry, 
railways, and passenger charter and 
buses industries each had 1 unlawful 
strike application. Of the 12 unlawful 
strike applications disposed of, 3 were 
granted and the rest were withdrawn. 


The Board also received 2 unlawful 
lockout applications, 2 fewer than the 
average. This occurred in passenger 
charter services and buses, and in 
longshoring. Of the 3 such applications 
disposed by the Board in 1996-97, 1 
was rejected and the other 2 
withdrawn. 


Review 


Under section 18 of the Code, a 
person may request that the Board 
review, rescind, amend, alter or vary 
any order or decision that it has 
issued. There are generally three types 


Figure 9 
REVIEW APPLICATIONS 
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of applications filed under this section: 
(1) applications requesting that the 
Board amend the structure or the 
composition of a bargaining unit or 
units; (2) applications involving 
requests that the Board simply update 
old certification orders; and 
(3) applications requesting that the 
Board reconsider a decision it recently 
issued. 


There were 63 fewer applications for 
review (89 in total) submitted to the 
Board in 1996-97 than the previous 
year, a level far below the average of 
120. The decline was most precipitous 
in those reviews where a party 
requested a change of its name on a 
Board certification order. Applications 
seeking to amend bargaining unit 
descriptions declined from 38 to 33, 
while applications for reconsideration 
of Board decisions decreased from 42 
to 37. It is difficult to identify any one 
cause for these low levels, although 
the imminence of major changes to 
section 18 of the Code in the proposed 
Bill C-66 might have had an influence. 
Had the bill been adopted by 
Parliament, parties would have had a 
larger role in the final determination 
of a bargaining unit's configuration 
than is currently possible. It may well 
be that parties preferred to wait for 
Parliament's intentions to be known 
before applying for a review of 
certification orders. 


Of the 108 review applications 
disposed of by the Board in 1996-97, 
51 were granted, 41 were rejected and 
16 were withdrawn. The 47.2% 
success rate is slightly lower than 
traditional levels of 56%. 


Technological Change 


Sections 51 to 55 of the Code deal 
with the issue of technological changes 
in the work place and describe the 
procedure an employer must follow 
concerning the notification of the trade 


union with regard to the introduction 
of technological changes. Under 
certain circumstances, the trade union 
may serve the employer with a notice 
to bargain over the effects of the 
technological change on the bargaining 
unit employees. 


Figure 10 
TECHNOLOGICAL CHANGE APPLICATIONS 
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The Board received two such 
applications in 1996-97, both 
originating from the grain handling 
sector. 


Sale of Business 


When an employer sells, leases, 
transfers or disposes of a business, or 
any part thereof, and that employer's 
employees are represented by a trade 
union, certain collective bargaining 
rights and obligations, as provided in 
section 44 of the Code, may be passed 
on to the purchaser of that business. 


Figure 11 
SALE OF BUSINESS APPLICATIONS 
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Since 1984-85, the Board has received 
an average of 46 applications, and 
only half that number in 1996-97. 


Poe) 


Only road transport, with 12 
applications, remained near _ the 
traditional level of 14. Broadcasting 
accounted for 4 applications and air 
transport for 3. One must again look at 
the impact of the proposed Bill C-66 to 
explain this low level of activity. Had 
Bill C-66 been adopted, the Board's 
general review powers under section 
18 of the Code would have allowed it 
to address issues arising from a sale of 
business, after the parties had had a 
chance to arrive at a mutually 
agreeable solution. It is hard to deny 
the appeal of this added flexibility 
when trying to sort out issues that 
result from the sale of a business. 


The Board disposed of 38 applications, 
17 of which were granted, 7 of which 
were rejected, and the remainder 
withdrawn. 


Declaration of Single Employer 


Under section 35 of the Code, an 
application may be filed with the 
Board requesting that two or more 
employers be declared a_ single 
employer. The possible effect of a 
single employer declaration is that if 
one of the employers affected by the 
declaration is unionized, the other 
non-union employer could be bound by 
the collective agreement in force 
and/or the Board's certification 
order(s). 


Figure 12 
APPLIC. FOR SINGLE EMPLOYER DECLARATION 
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The perceived impact of Bill C-66 was 
even more noticeable with respect to 
this type of application. Only 8 
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applications were filed in 1996-97, 
one third of traditional levels. Board 
declarations of single employer usually 
seek to preserve bargaining rights of 
established unions in the face of 
employer attempts to circumvent 
collective agreement obligations. Since 
Bill C-66 would have given the parties 
a freer hand at devising solutions for 
their particular bargaining relationship 
needs, one is left to speculate that 
unions delayed seeking the protection 
of section 35 until a more favourable 
legislative regime is in place to 
address these issues 


Airlines (4), trucking (2), railways 
(1), and passenger charter service and 
buses (1) accounted for the 8 
applications. 


Of the 20 applications disposed by the 
Board, only 1 was granted while 6 
were rejected and 13 were withdrawn. 


Occupational Safety and Health 


The Board has jurisdiction under two 
sections of Part II of the Canada 
Labour Code dealing with health and 
safety. Under section 129, an 
employee who is not satisfied with a 
decision rendered by a safety officer 
designated by Labour Canada may 
refer that decision to the Board. In 
addition, if an employer takes action 
against an employee who has refused 
to work under what the employee 
believed were dangerous working 
conditions, that employee may file a 
complaint with the Board under 
section 133 of the Code. 
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Figure 13 shows an increase of 7 in 
referrals of safety officers’ decisions 
and a decrease of 6 in the number of 
complaints filed under section 133 for 
a total of 29 files, within 1 of the 
10-year average of 30 files. Safety 
complaints (filed pursuant to section 
133) are now recorded in the same 
way complaints of unfair labour 
practices (filed pursuant to section 97) 
are recorded. With respect to 
complaints, telecommunications and 
Crown corporations each accounted 
for 1 complaint, railways had 3, and 1 
complaint was deemed to be from 
another jurisdiction. Of the complaints 
disposed of by the Board in 1996-97, 
1 was granted, 3 were dismissed, and 
6 were withdrawn. 


The railway industry accounted for 15 


of the 22 referrals to the Board, with - 


Crown corporations, longshoring, and 
passenger charter services and buses 
being responsible for the other 7. The 
Board disposed of 22 referrals in the 
past year. In 4 cases, the employee's 
concerns were affirmed; in 11 cases, 
the safety officers' decisions were 
confirmed, leading to the dismissal of 
the referrals; and 7 referrals were 
withdrawn. 


Union Successor Rights 


The Code provides for the transfer of 
bargaining rights from one union to 
another should there be a merger, 
amalgamation or transfer of 


Figure 14 
UNION SUCCESSOR RIGHTS APPLICATIONS 
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jurisdiction between unions, much like 
the "sale of business” provisions of the 
Code. Under the Code, the successor 
union could receive the bargaining 
rights of another union and assume the 
collective agreement in force. 


Last year's record high number of 90 
applications was not duplicated in 
1996-97, as only 11 such applications 
were filed. Union mergers and 
amalgamations generally occur in 
cycles depending on the particular 
economic and structural vitality of the 
concerned industries. Transportation 
and communications have experienced 
their share of such activity in the past 
few years. Of the 11 cases recorded in 
1996-97, 9 originated from 
broadcasting and the other 2 involved 
courier services. 


~ Of the 17 cases disposed of by the 


Board in 1996-97, 15 were granted, 1 
was rejected, and the last one 
withdrawn. 


First Nations Peoples 


The federal government's policy of 
transferring many of its services to 
First Nations communities, chiefly in 
the areas of health, housing, policing 
and social services, led to increased 
activity for the Board. The institutions 
that have and are being transferred by 
way of agreements with band councils 
were staffed for the most part by 
individuals who were subject to the 
Public Service Staff Relations Act 
(PSSR Act). The transfer of programs 
and services meant that the employees 
affected would now be subject to the 
Canada Labour Code with respect to 
labour relations. As Figure 15 below 
shows, many issues have surfaced 
requiring the Board's involvement. 


~ A total of 32 certification applications 


were filed from 1990-91 to 1996-97, 
with 4 more as of September 1, 1997. 


Figure 15 
All Files Received 


90/91 | 91/92 | 92/93 | 93/94 | 94/95 | 95/96 | 96/97 | 97/98* 
Types 


* as of September 1, 1997 


In many cases, the Board had to 
review the existing bargaining unit 
configuration inherited under the 
PSSR Act, with its multiplicity of 
bargaining units. The Board has 
generally favoured single all-employee 
units per facility. Of the 10 review 
applications filed during the 1990s, 8 
requested reconsideration of the 
Board's original decision, a sign that 
the parties are not accustomed to the 
Code's different perspective from the 
public service model. In the past two 
years, 10 of the 12 unfair labour 
practices complaints originated from 
Quebec and Ontario; these complaints 
alleged employer resistance to 
unionization efforts. 


The Board's case tracking information 
system was not originally designed to 
isolate this type of emerging trend in 
caseload activity. All files featured 
above originate from New Brunswick, 
Quebec, Ontario, and the four 
Western provinces. Evidently, some 
cases originating from the Yukon 
Territory and the Northwest 
Territories could have been classified 
in the First Nations category, but were 
recorded instead, not unreasonably, in 
statistics for Northern Industries. With 
the creation of the Nunavut Territory, 
whose government will be exercising 
full powers in 1999, the Board will be 
re-evaluating its file classification 
system in order to better reflect the 
experience of First Nations peoples 
with labour relations under the Code. 


31 


Miscellaneous 


In 1996-97, 32 miscellaneous 
applications received the Board's 
attention. The breakdown is as 
follows: 9 applications involving the 
privatization/commercialisation of a 
portion of the public service; 8 
applications for determinations 
pursuant to section 34(7) related to 
employers’ representatives in the 
longshoring industry; 4 requests for 
the filing of a Board order in a court 
of law for enforcement purposes; 4 
requests for the determination of the 
existence of a collective agreement (as 
per sections 65(1) or (2)); 2 requests 
by employees for exemption from the 
obligation of belonging to a union 
because of conflicts with their 
religious beliefs; 1 application for 
leave to serve notice to bargain 
pursuant to a technological change; 1 
request for leave to prosecute an 
offending party before the civil courts; 
1 application for leave to change the 
terms and conditions of employment 
of employees during the freeze period 
of a certification application; and 2 
much publicised referrals by the 
Minister of Labour of questions 
related to the restructuring of 
Canadian Airlines International Ltd. 


Statistical Tables 
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The following tables provide The historical data may contain minor for a fiscal year starting from April 1 
additional details on the Board's variations from previous annual to March 31 of the next year. 
caseload and activities. reports due to adjustments made to the 


Statistics. The statistics are reported 


Table 1A Applications received by type of case and by region 

Table 1B Applications received by type of case and by province/territory 
Table 2 Applications disposed by type of case and by region 

Table 3 Summary of cases carried over, received and disposed 

Table 4 Type of applications received by industry 

Table 5 Type of applications disposed by industry 

Table 6 Certification applications by industry 

Table 7 Unfair labour practice complaints against employers by industry 
Table 8 Unfair labour practice complaints against unions by industry 
Table 9 Alleged violations by section of the Code and by industry 
Table 10 Unlawful strike/lockout applications disposed by industry 
Table 11 Votes held for applications disposed by industry 

Table 12 Size of bargaining units certified 

Table 13 Number and percentage of days spent in hearing by location 
Table 14 Number of cases heard by type of application 
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Table 1A 
Applications Received by Type of Case and by Region in 1996-97 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 


Table 1B 
Applications Received by Type of Case and by Province/Territory in 1996-97 
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# Unfair labour practice complaints 
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Table 2 
Applications Disposed by Type of Case and by 


Review 
Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 

Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 

Unlawful Strike/Lockout 

Unfair Labour Practice 

Safety 
Miscellaneous 


Review 
Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of the Public Service 
Established as a Corporation 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 
Miscellaneous 


34 


Table 4 
Type of Applications Received by Industry in 1996-97 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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“3 Unfair labour practice complaints 
id Complaints and referrals under Part II of the Code 


Table 5 
Type of Applications Disposed by Industry in 1996-97 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Termitories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 


CRHKERONHKK ROUC 
CoM KH NOK WOW KH K&S CO = 


Ornwnnocooqowococsocn 
NoOocCcCAONOCrKr KH OK NN 
Or ownococorocoeowuce- 


* Unfair labour practice complaints 
‘abe Complaints and referrals under Part II of the Code 
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Table 6 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 7 
mplaints Against Employers by Industry in 1996-97* 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 

North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 


oo fol Oa eae ee Cn 


Or ONnNOnNnNOr COOK Of 
oOocoronhoooro$ce 
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—" 
; 
| 


3 2 9 36 


* Number of cases 
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Table 8 
Unfair Labour Practice Complaints Against Unions by Industry in 1996-97* 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 


— 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railways 
Shipping 
Miscellaneous 
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Mm © CO CO W W 


. The count refers to the number of alleged violations of the various sections of the Code contained in the 
complaints received. 
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Table 10 


Unlawful Strike/Lockout Applications Disposed by Industry in 1996-97 


Air Transport 


1 0 0 1 1 1 
Banks 0 0 0 0 0 0 
Broadcasting 1 0 0 1 1 0 
Crown Corporations 1 1 0 0 1 l 
Communications 3 1 0 2 3 2 
Feed and Grain 0 0 0 0 0 0 
Longshoring ) 0 0 3 3 0 
North Territories 1 0 0 1 1 1 
Nuclear Power 0 0 0 0 0 0 
Road Transport ps 0 1 1 J Zz 
Railway 1 1 0 0 1 0 
Shipping 3 0 0 2 Zz 1 

0 0 0 0 0 0 


Miscellaneous 


15 


Table 11 
Votes Held for Applications Disposed by Industry in 1996-97* 


Air Transport 
Banks 


Broadcasting 
Crown 


Corporations 
Communications 
Feed and Grain 
Longshoring 
Northern 
Industries 
Nuclear Power 
Road 
Transportation 
Railway 
Shipping & 
Navigation 
Miscellaneous 


id Votes taken where the case has not been disposed of by year end not included 
a 530- review, 555- certification, 560- single employer, 565 and 566- revocation, 585- sale of business 


38 


Table 12 
Size of Bargaining Units Certified in 1996-97 


0/10 
11/20 
21/30 
31/40 
41/50 
51/60 
61/70 
71/100 
101/130 
131/160 
161/190 
191 and over 


Total number of employees affected: 9 935 
Median size of units: 26 employees 

Newly organized: 9 397 employees 

Raids: 538 employees 


Table 13 
Number and Percentage of Days Spent in Hearing by Location in 1996-97 


Newfoundland 
Prince Edward Island 
Nova Scotia 

New Brunswick 
Quebec 


Ontario 

Manitoba 
Saskatchewan 
Alberta 

British Columbia 
Northwest Territories 
Yukon Territory 


ao 


Table 14 
Number of Cases Heard by Type of Application in 1996-97* 


PREVICWY 9550 oho beach are eta s aN Rees ke DOR ae ct Mc, ce ae ae 10 
Geographical Certification «2c e.'. 2k a es oat ok a ee etn eee 1 
Appomtment:of:Employer Representative 2.3.7. 5.). 3.1... Be oe os a ke 0 ee 2 
Certicationtaw f7.feiites, Rie aro ed OR ee eR a ee a 9 
SinglesEmployer Declaration }..¢.9.-. 09s) 2k ck Oo. 8 eee. ee ee 10 
Bargaining Agent not Entitledito. Represent Unit... ..0......8.-9.4.....4..8 4. 3. woe l 
Allegation iofiBraud! tio). iy cave La Pe ee 1 
puccesson Rights 90085. wies gs VO as edhe te hie eas hg AO ee bce 1 
Sale: Of Musiness 7-35 40 G 585A oaths. Seats RU ES oe AE & cs eee 9 
Determination of Existence of Collective Agreement ..................00ceeeeeeee p 
‘Technological ‘Change: -..<...4: « (2008. Be. 3S ok. a Se ed eee - 
UniawAikS@ike/LOCkOUC .. $00. as Gs eS. Ce. eee 8 
Unfair’ Labour Practice Complaint” 0 Te, ee eee 72 
Consent to Prosecute 7 5 Fg ee... See Ne OR 1 
Filing of: Board Order m Court 22%... Ses. La oss os Se, ee ee ee 1 
SUG 5 Ee ie eas eRe BL MIA RRR Mere ME: Cheng CRT ann. SEER Ne 14 


* Figures represent number of cases where Board held a public hearing. 
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Financial Statement 


Statement of Expenditures for the Year Ended March 31, 1997 
(with comparative figures for the year ended March 31, 1996) 


Salaries and wages 

Contribution to employee benefit plan 
Transportation and Communications 
Information 

Professional and special services 


Purchased repair and upkeep 

Utilities, materials and supplies 

All other expenditures 

Capital 

Accommodation provided by: Di PeW 222 0: ccc eiapatee ia gone ow pie She oe eee 
D.S.S. cheque issue 

Insurance premiums paid, Dysl.Bisae. «2. oo 6 emisen nur ene be tare sen 05 eta 


Total Expenditures 


Total expenditures provided by: 


Human Resources Development Vote 40 
Employee Benefits 
O.G.D. which provided services without charge 


Certified correct: Approved: 


ected. Cotrncer/ 


A/Executive Director 


4] 


1997 


$ 5,306,432 
861,000 
962,607 

33,240 
744,028 
109,969 

56,785 
191,447 

23,726 
143,281 

2,263,000 

11,000 

332,000 


11,038,515 


(irae oh 


1996 


$ 5,432,107 
802,000 
977,332 

46,612 
903,001 
104,291 

73,095 
202,826 

14,363 
235,330 

2,260,000 

11,000 

335,000 


11,396,957 


$ 7,988,957 
802,000 


$11,038,515 $11,396,957 
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Board Offices 


EEN A ASO I TT TP BS I EN MDI A MENON ONAL EOSIN RIE NS ALIS Ea 


HEADQUARTERS 
C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ont. 

K1A 0X8 


EXECUTIVE DIRECTOR: Akivah Starkman 


TEL.: (613) 947-5429 
FAX: (613) 947-5407 


SENIOR LEGAL COUNSEL: Johane Tremblay 


TEL.: (613) 947-5458 
FAX: (613) 947-5460 


NATIONAL CAPITAL REGION 
DIRECTOR: Pierre Sioui-Thivierge 


TEL.: (613) 947-5440 
FAX: (613) 995-9493 


ATLANTIC REGION 
Queen Square 

45 Alderney Dr. 

Suite 600 

Dartmouth, N.S. 

B2Y 2N6 


DIRECTOR: John Vines 


TEL.: (902) 426-9785 
FAX: (902) 426-7397 


QUEBEC REGION 

Place de la Cathédrale 

600 de Maisonneuve Blvd. West 
Suite 700 - 7th Floor 

Montréal, Que. 

H3A 3J2 


DIRECTOR: Suzanne Pichette 


TEL.: (514) 283-9005 
FAX: (514) 283-3590 


iil 


ONTARIO REGION 
1 Front Street West 
5th Floor East 

Suite 5300 

Toronto, Ont. 

MSJ 2X7 


DIRECTOR: Peter Suchanek 


TEL.: (416) 973-3783 
FAX: (416) 973-6543 


WESTERN REGION 
757 West Hastings Street 
Suite 410 

Vancouver, B.C. 

V6C 1Al1 


DIRECTOR: Tom Panelli 


TEL.: (604) 666-8220 
FAX: (604) 666-6071 


SATELLITE OFFICE 
Carlton Square 

155 Carlton Street 
Suite 300 

Winnipeg, Man. 

R3C 3H8 


SENIOR LABOUR RELATIONS OFFICER: 
John Taggart 


TEL.: (204) 983-3147 
FAX: (204) 983-3170 


BASIC FREEDOMS 


"Every employee is free to join the trade union of his 
choice and to participate in its lawful activities." 


"Every. employer is free to join the employers’ 
organization of his choice and to participate in its 
lawful activities." 


(Section 8, Part I, 
Canada Labour Code) 


Canada 


Labour 
Relations 
Board 


Conseil 


Canadien des 
Relations du 


Travail 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


Edifice C.D. Howe 
240, rue Sparks 
4e étage ouest 
Ottawa (Ontario) 
K1A 0X8 


TEL.: (613) 996-9466 
FAX: (613) 947-5407 


C.D. Howe Building 
240 Sparks Street 
4th Floor West 
Ottawa, Ontario 
K1A 0X8 


May 7, 1999 


The Honourable Claudette Bradshaw 
Minister of Labour 

165 de |'Hotel-de-Ville Street 

Phase II, 11th Floor 

Hull, Quebec 

KIA 0J2 


My Dear Minister: 


In accordance with the provisions of section 121 of the Canada Labour Code (Part 
I - Industrial Relations), I have the honour of submitting to you this Annual Report on the activities of 
the Canada Labour Relations Board from April 1, 1997 to December 31, 1998. 


Respectfully submitted, 


J. Paul Lordon 
Chairperson 
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Chairperson’s Message 


This has indeed been an eventful year 
for the Canada Labour Relations 
Board. Upon my appointment as 
Chairperson of the CLRB, in March 
1998, the organization was struggling 
to come to terms with significant 
administrative changes, certain 
criticisms contained in the Auditor 
General's report, and the departure of 
the former Chairperson. I have only 
the highest regard for the work that all 
the staff and Members of the CLRB 
accomplished throughout this difficult 
period. Because of their dedication, 
our clients’ needs continued to be met, 
and organizational changes were made 
to set the foundation for the transition 
to the new Canada Industrial Relations 
Board. 


MICHAEL EAYRS 


By the time we produced this report, 
we learned of the death of one of the 
members of the former Canada Labour 
Relations Board, Mr. Michael Eayrs. 
Mr. Eayrs, who served on the former 
Board during the period of this report, 


The observable improvements in 
performance at the Board are 
encouraging. We are confident that 
progress will continue as we move to 
implement a new case management 
structure, block scheduling and the 
increased use of duty panels to reduce 
the time to resolve matters. 


Bill C-19 was proclaimed January 1, 
1999. Our strategic plan for the 
coming year has set our priorities: the 
establishment of new case management 
systems and practices; a work 
environment that promotes _ the 
collegial and professional exchange of 
information and ideas; consultation 
and communications with the labour 
relations community; and improved 
performance measurement practices. 
We welcome the challenges that await 
us. 


was one of the most respected 
individuals in Canadian labour- 
management relations. Because of his 
personal qualities, as well as his 
dedication to harmonious relations in 
the workplace, Mr. Eayrs will be 
sorely missed. 


Michael Eayrs was consistently 
engaged in various industrial relations 
activities since 1951. His early career 
included experience in most Canadian 
jurisdictions, the United States and 
Jamaica. 


Prior to his appointment to the Board, 
Mr. Eayrs was Executive Director of 
the Construction Employers’ 
Coordinating Council of Ontario; 
Member of the Ontario Labour 
Relations Board; Vice-Chairman of the 
Tripartite Construction Industry 
Advisory Board; Member of the 
Canadian Labour Market and 
Productivity Centre Construction 
Sector Committee. 


Because of the exceptional situation in 
which we find ourselves in this fiscal 
year, with the proclamation of Bill 
C-19 and the establishment of the 
Canada Industrial Relations Board, we 
have decided to include in this report 
information on the operations and 
activities of the Canada Labour 
Relations Board for the regular fiscal 
year reporting period and for the first 
nine months (April 1998 to December 
31, 1998) of the subsequent fiscal 
year. The final financial figures for 
operations from April 1, 1998 to 
December 31, 1998 will be included in 
the first annual report of the CIRB. 
This will enable us to report more 
accurately on the activities and 
performance of the Canada Industrial 
Relations Board, starting immediately 
at the date of its establishment. 


He also advised several Ontario 
Ministers of Labour on Construction 
Labour Legislation and held various 
disputes resolution appointments in 
that province. As an adjunct associate 
professor at the University of 
Waterloo, he taught Construction 
Labour Relations in the Construction 
Master's programme. 


The Canada Labour Relations Board 


ENS LL NE 


Mandate 


The Canada Labour Relations Board 
is an autonomous, quasi-judicial 
tribunal responsible for _ the 
interpretation and the administration of 
Part I, Industrial Relations, and certain 
provisions of Part II, Occupational 
Safety and Health, of the Canada 
Labour Code. 


The Board's mandate is to contribute 
and promote effective industrial 
relations in any work, undertaking or 
business that falls within the authority 
of the Parliament of Canada. 
Parliament has set out in the Preamble 
to the Canada Labour Code the 
philosophy that underlies the mandate 
and the role of the Board: 


"Whereas there is a long tradition in 
Canada of labour legislation and 
policy designed for the promotion of 
the common well-being through the 
encouragement of free _ collective 
bargaining and the _ constructive 
settlement of disputes; 


And whereas Canadian workers, trade 
unions and employers recognize and 
support freedom of association and 
free collective bargaining as the bases 
of effective industrial relations for the 
determination of good _ working 
conditions and _ sound _labour- 
management relations; 


And whereas the Government of 
Canada has ratified Convention No. 87 
of the International Labour 
Organization concerning Freedom of 
Association and Protection of the Right 
to Organize and has assumed 
international reporting responsibilities 
in this regard; 


And whereas the Parliament of 
Canada desires to continue and extend 
its support to labour and management 
in their cooperative efforts to develop 


good relations and _ constructive 
collective bargaining practices, and 
deems the development of good 
industrial relations to be in the best 
interests of Canada in ensuring a just 
share of the fruits of progress to all; 


Enabling Statute and Jurisdiction 


Although jurisdiction over labour 
relations matters in Canada is vested 
with the provinces under their 
exclusive right to legislate in matters 
relating to private contracts, the 
Constitution Act of 1867 confers 
exclusive jurisdiction to the federal 
government in certain areas. As such, 
the federal government can enact 
federal labour legislation within its 
own jurisdiction. 


The Board has jurisdiction in all 
provinces and territories with respect 
to federal works, undertakings or 
businesses that fall within the 
legislative authority of the Parliament 
of Canada. 


Part I of the Canada Labour Code 
applies to approximately 700,000 
employees and their employers across 
Canada. This includes interprovincial 
or international rail, road and 
pipeline transportation, shipping and 
related services, air transportation, 
interprovincial and _ international 
telecommunications, radio and 
television broadcasting, banks and 
federal Crown corporations. Also 
included are industries declared by 
Parliament to be for the general 
advantage of Canada, such as uranium 
mining, nuclear power installations, 
flour and feed mills, and grain 
elevators. Finally, all private works, 
undertakings and businesses in the 
Yukon, the Northwest Territories and 
the soon-to-be created Nunavut 
Territory are under _ federal 
jurisdiction. 


Powers of the Board 


The Board exercises statutory powers 
under Part I of the Canada Labour 
Code with respect to the acquisition, 
transfer, exercise or revocation of 
collective bargaining rights in the 
federal jurisdiction. It investigates, 
mediates and adjudicates complaints 
filed by employees, unions and 
employers alleging contravention of 
the Code's unfair labour practice 
provisions. The Board has the power 
to establish remedies, including the 
reinstatement or compensation of 
terminated employees. It can review 
and update certification orders so that 
bargaining relationships better reflect 
the changing social, economical and 
organizational realities and it is 
empowered to issue cease and desist 
orders in the case of unlawful strikes 
or lockouts. It is also charged with 
reviewing safety officers' decisions 
under Part II of the Code concerning 
an employee's right to refuse 
dangerous work. 


Structure of the Board 


The Board's headquarters is located in 
the National Capital Region, as 
required by the Code. To provide 
reasonable access to its services, the 
Board holds its hearings in locations 
convenient to all parties. In addition, it 
has regional offices in Dartmouth, 
Montréal, Toronto and Vancouver, 
and a satellite office in Winnipeg. 
These offices are staffed with 
experienced directors and _ labour 
relations officers who are responsible 
for investigating and mediating 
applications and complaints. The 
Board relies on its labour relations 
officers to initiate discussions with the 
parties in an effort to have them 
resolve their differences without the 
intervention of the Board. Settling 
complaints and disputes eliminates the 
need for costly public hearings and 
emphasizes the remedial aspect of the 


Board's approach. When officers settle 
unlawful strikes and lockouts, for 
example, this avoids the unlawful 
shutdown of important services for 
unexpected and extended periods. 


The Board must possess the expertise 
required to allow it to deal effectively 
with the complexities of labour 
relations issues, to determine the 
underlying causes of disputes and to 
facilitate agreement among the parties. 
Its philosophy is first to seek labour 
relations solutions to  labour- 
management conflicts and issues, and 
to impose third-party intervention only 
when required. Its processes are less 
formal than those of a court, and this 
enables it to deal economically and 
expeditiously with labour relations 
conflicts. 


Composition of the Board 


The following contains a_ short 
biography of all the members of the 
Canada Labour Relations Board from 
April 1, 1997 to December 31, 1998. 


Chairman 
Paul Lordon 


Before his appointment as Chairman 
of the Canada Labour Relations Board 
on March 16, 1998, Paul Lordon was 
the Chairman of the Labour and 
Employment Board of New 
Brunswick, which combines the 
functions of the former Industrial 
Relations Board, Public Service 
Labour Relations Board, Employment 
Standards Tribunal and Pensions 
Tribunal. Pursuant to an arrangement 
with the Government of New 
Brunswick, he also served as part-time 
Chairperson of the RCMP Pay 
Council with responsibility to make 
recommendations to the Commissioner 
of the RCMP on RCMP pay and 
benefits nationally. 


Previously, Mr. Lordon held the 
position of Deputy Minister to the 
Premier of New Brunswick. During 
that time, he was the senior New 
Brunswick official involved in the 
development of the 1992 
Charlottetown Accord. Subsequently, 
he held the positions of Deputy 
Minister of Intergovernmental Affairs 
and General Manager of the Regional 
Development Corporation. In addition, 
Mr. Lordon served in the Department 
of Justice of Canada for 16 years in 
various capacities, including General 
Counsel, Judicial Affairs and 
Administrative Law Reform, and 
Assistant to the Deputy Minister. 


Mr. Lordon is a graduate of Saint 
Thomas University (B.A.), Dalhousie 
Law School (LL.B.) and _ the 
University of London (London School 
of Economics) (LL.M.). He has taught 
various subjects, including Labour 
Law, at the universities of Alberta, 
New Brunswick and Ottawa. He is the 
principal author of Crown Law 
(Toronto: Butterworths, 1991), and is 
a former President of the Council of 
Canadian Administrative Tribunals. 


Vice-Chairs 
Philippe Morneault 


After completing a Bachelor of Arts 
degree at Saint Thomas University, 
Philippe Morneault worked in the 
department of industrial relations of 
the Fraser Inc. paper mill, where he 
participated in the bargaining process, 
the administration of many collective 
agreements and the monitoring of 
security. He later filled the positions 
of safety inspector, then human rights 
officer at the New Brunswick 
Department of Labour. 


In 1974, he attended New Brunswick 
University to study law and he was 
admitted to the New Brunswick Bar in 
1977. From 1977 to May 1991, when 


he was appointed to the Board, 
Mr. Morneault practised law in a 
private firm and, during this period, 
arbitrated many grievances. 


Jean L. Guilbeault 


Jean L. Guilbeault, Q.C., took up his 
duties with the Board in September 
1992. He studied law at the University 
of Montréal and was called to the 
Quebec Bar in 1964. In 1984, he was 
named Queen's Counsel. 
Mr. Guilbeault practised law in 
Montréal, in private practice, 
specializing in litigation. He has 
argued before a number of courts of 
law, including the Supreme Court of 
Canada. 


He worked principally in the field of 
private law. His experience in the field 
of statute law has been varied and he 
has assumed major responsibilities for 
certain matters in the area of labour 
legislation. He has written numerous 
articles and given a number of 
lectures, thus increasing public 
understanding of complex and precise 
legal concepts. 


Mr. Guilbeault has been a member of 
numerous charitable, cultural and 
recreational organizations, in 
particular those concerned with the 
welfare of underprivileged children. 
His volunteer work has also included 
teaching at Frontier College, an 
institution that specializes in 
continuing education for people 
working in camps in remote parts of 
the country. He has been very active 
in the Mouvement Desjardins (caisses 
populaires) and Kiwanis International. 


Richard I. Hornung 


Richard I. Hornung, Q.C., of Regina, 
Saskatchewan, brings a wealth of 
experience in various aspects of labour 
relations and labour law. He is a 
graduate of the University of 


aL OSS ORE TNR 


Saskatchewan (B.A., 1968 and LL.B., 
1969) and the London School of 
Economics (LL.M., 1971). He was 
appointed Queen's Counsel in 1985 
and is a member of the Saskatchewan 
and Manitoba Bars. 


Mr. Hornung taught at the University 
of Alberta Law School from 1971 to 
1973 and thereafter practised law, 
specializing in civil litigation and 
labour law. He has extensive 
experience as an arbitrator and 
mediator and is the author of a report 
on construction industry labour 
relations in Saskatchewan. In 1989, he 
was appointed Chairman of the 
Saskatchewan Labour Relations Board, 
a position he held until his 
appointment to the Board. 


He instructed at an annual course in 
Mediation at Harvard Law School's 
Program of Instruction for Lawyers 
and is a member of the National 
Academy of Arbitrators. 


Suzanne Handman 


Suzanne Handman was appointed 
Vice-Chair of the Board effective 
July 1, 1994. Prior to assuming this 
position, Ms. Handman was a partner 
with the law firm of Trudel, Nadeau, 
Lesage, Lariviére & Associates in 
Montréal. She joined Trudel, Nadeau 
in 1982 and, since then, practised 
primarily in the areas of labour law 
and administrative law. During the 
course of her practice, she appeared 
before many courts and tribunals, 
including the Canada Labour Relations 
Board, in labour matters. Ms. 
Handman first practised law with the 
firm of Martineau, Walker. 


Ms. Handman brings to the Board a 
wide range of professional experience. 
Prior to her legal career, she was an 
audiologist and, in this capacity, held 
positions as director of the Speech and 
Hearing Department, Maisonneuve- 


Rosemount Hospital; professor of 
audiology in the Faculty of Medicine, 
University of Montréal; and consultant 
to government and industry. 


Ms. Handman earned her civil law 
degree (LL.L) from the University of 
Montréal in 1979 and was called to the 
Quebec Bar in 1980. She previously 
obtained a B.Sc. in psychology from 
McGill University, an M.A. with 
great distinction in speech pathology 
and audiology from the University of 
Montréal and did postgraduate studies 
in audiology at Northwestern 
University in Chicago. 


Ms. Handman has written a number of 
articles concerning labour issues. In 
addition, she has been active in several 
professional associations, serving on 
executive committees of various 
organizations. 


Edmund Tobin 


Before his appointment as Vice-Chair 
on August 31, 1998, Edmund Tobin 
was a senior partner with the law firm 
of Leduc, Leblanc, Attorneys at Law, 
in Montréal. His main field of 
practice was in human _ resource 
administration, labour and industrial 
relations. Mr. Tobin has spent over 
three decades in the labour relations 
field, and his extensive experience will 
serve the Board and its clients well. 


After receiving his Bachelor of Arts 
from Bishop's University, he studied 
law at the Université de Montréal 
before commencing his law practice in 
Sherbrooke. Subsequently, he became 
a labour relations advisor with the 
Montreal Construction Association and 
the Director of Labour Relations with 
Domtar before joining Leduc, 
Leblanc. 


Mr. Tobin is a former member of the 
advisory committee to the Quebec 
Minister of Labour and former 


National Secretary of the Canadian 
Bar Association Labour Law Section. 
He is a member of the Human 
Resources Professionals Association of 
Quebec, the Quebec Bar and the 
Canadian Bar Association. 


Members of the Board 
Véronique L. Marleau 


Véronique L. Marleau was appointed 
to the Board in May 1993. From 1988 
to 1990, she was legal counsel to the 
Board, which she represented before 
the Federal Court of Appeal and the 
Supreme Court of Canada. She then 
returned to private practice with the 
law firm of Ogilvy Renault in 
Montréal, as a member of the labour 
and employment law group. 


Her experience in labour law dates to 
the beginning of her career with the 
legal department of General Motors of 
Canada Limited in Sainte-Thérése, and 
then with the firm of McAllister, 
Blakely, Turgeon & Hesler in 
Montréal. 


Ms. Marleau obtained bachelors of 
civil law (B.C.L.) and of common law 
(LL.B.) from McGill University in 
1985. She was called to the Quebec 
Bar in 1986. She wrote several articles 
and gave a number of conferences 
dealing mainly with labour and 
administrative law issues. 
Furthermore, Ms. Marleau has been 
very active in charitable and 
recreational organizations. 


Sarah E. FitzGerald 


Sarah E. FitzGerald joined the Board 
in July 1993 from her position as legal 
counsel to the Alberta Labour 
Relations Board and the Alberta 
Human Rights Commission. 
Previously, she practised law with the 
Calgary firm of Macleod McManus 
and, as a legal assistant, worked in 


construction and product liability 
litigation with the Calgary firm of 
Fenerty, Robertson, Fraser & Hatch. 


Ms. FitzGerald holds degrees from the 
University of Guelph (Honours B.Sc., 
1981) and the University of Western 
Ontario (LL.B., 1987). She was called 
to the Alberta Bar in 1988. 


Ms. FitzGerald brings to the Board a 
diverse employment background. This 
includes work experience in 
construction, transportation, provincial 
governments, and a veterinary college. 
Ms. FitzGerald is an active volunteer, 
most recently tutoring in adult literacy. 


Roza Aronovitch 


Prior to her appointment to the Board 
in October 1995, Ms. Aronovitch was 
the Vice-President, Legal and Realty 
Services, General Counsel and 
Corporate Secretary to the Canada 
Ports Corporation, a federal Crown, 
Corporation in the maritime 


transportation sector. In_ those 
Capacities, she oversaw the conduct 
of litigation, including complaints 
and applications to the CLRB, and 
advised in relation to labour 
negotiations and labour relations 
issues. Ms. Aronovitch was previously 
Senior Counsel to the Bank of Canada 
where she practised in the areas of 
corporate and commercial law, as well 
as labour and employment law. 


Ms. Aronovitch studied law at the 
University of Ottawa and was called to 
the Ontario Bar in 1985. She also 
holds a Masters of Arts in Teaching 
from Colgate University, Hamilton, 
N.Y., as well as a B.A. Honours in 
Philosophy from McGill University, 
Montréal. 


Ms. Aronovitch has served on the 
executive of a number of professional 
associations, including the Canadian 
Maritime Law Association and is past 
President of the Ottawa chapter of the 
Canadian Corporate Counsel 
Association. Since 1992, she has 
taught Negotiation at the Bar 
Admission Course of the Law Society 
of Upper Canada. 


David Gourdeau 


Mr. David Gourdeau arrived at the 
CLRB on October 2, 1995. From 1987 
to his appointment, Mr. Gourdeau was 
involved in the practice of law in 
Montréal with the firm Rouleau, 
Gourdeau, Doss. 


Mr. Gourdeau obtained his law degree 
from Laval University in 1976 and 
was Called to the Quebec Bar in 1977. 
In 1978, Mr. Gourdeau was in-house 
counsel with Domtar Inc. in Montréal. 
From 1979 to 1981, he was the head 
legal revisor with Ogilvy, Renault in 
Montréal, focusing mainly on 
securities and commercial law. He 
then concentrated his practice in the 
field of intellectual property first with 
the firm of Swabey, Mitchell and then 
with the firm of Lapointe, Rosentein, 
both of Montréal. 


The main fields of his recent practice 
have been in the commercial area, 
encompassing labour relations as well 
as intellectual property. Over the 
years, Mr. Gourdeau has argued 
before administrative tribunals as well 
as various courts, including the 
Federal Court and the Supreme Court 
of Canada. 
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Staff of the Board 


Apart from the Board members, all 
other Board employees are public 
servants. At the end of the fiscal year, 
73 public servants worked at the 
Board: 50 worked in Ottawa and 23 in 
the regional offices. 


The Board's operation, in addition to 
the adjudicative branch, consists of the 
following areas: Client Services and 
Legal Services (see organizational 
chart at page 6). 


a) Client Services 


The Client Services Branch is 
responsible for all operational, 
administrative and financial aspects of 
the Board. It consists of the following 
units: Financial Services, Library, 
Communications and Human 
Resources, Informatics, Recorded 
Information Management and 
Administrative Support, Program 
Management and Review, Operational 
Information Systems, Case 
Management Secretariat, and Regional 
Offices. 


The Financial Services Unit provides 
all essential financial services, namely 
accounting, purchasing, and financial 
auditing. 


The Library in Ottawa provides 
informational support to Board 
members and staff, with its specialized 
collection of files, books, periodicals, 
and other research materials, as well 
as its on-line system. It also serves as 
a comprehensive resource in the field 
of labour relations for other libraries, 
students, lawyers, and researchers. 


The Communications and Human 
Resources Unit plays an important 
role in helping the Board fulfil 
its mandate. It is responsible 
for managing the Board's 
communications strategy and for its 
editing and publishing programs. 
These programs are aimed at 


promoting an _ understanding of 
labour relations within federal 
jurisdiction and at providing up-to- 
date information on the Board's 
jurisprudence on labour relations 
issues. 


The Unit is also responsible for the 
production and distribution of all 
official documents, in both official 
languages. It provides editing, 
translation and language consultation 
services and acts as liaison with the 
media. In addition, it is responsible for 
answering all general enquiries from 
the public. 


Furthermore, this unit is responsible 
for human resources policy and 
practices in the areas of organizational 
development, official languages, 
employment equity, and other human 
resources programs and _ policies 
at the corporate level. The staffing, 
classification, staff relations, and pay 
and benefits services provided to the 
Board by Industry Canada also 
fall under the responsibility of the 
Director of Communications and 
Human Resources. 


Publications 


Decisions/Information ("di"): 
published quarterly, "di" is a bilingual 
publication containing Reasons for 
decision issued by the Board. 


The Role of the Canada Labour 
Relations Board: this bilingual 
booklet describes in layman's terms 
the provisions of the Canada Labour 
Code and the Board's practices. 


Information Circulars: by way of a 
series of topical circulars, the Board 
describes in layman's terms _ its 
processes. At present, there are eleven 
circulars available to the public. 


Copies of individual decisions are also 
available in both official languages as 


well as bilingual summaries of each 
published Board decision. 


Information on all of the Board's 
publications and on subscription fees 
may be obtained by calling, writing or 
visiting the Communications Unit. 


The Informatics Unit is responsible 
for the automation of operational and 
administrative functions of the Board. 
This service includes informatics 
planning and implementation, project 
management for software and 
hardware acquisitions, training and 
maintenance, as well as user support. 


The Recorded’ Information 
Management and Administrative 
Support Unit is responsible for the 
overall management of the Board's 
records. Its responsibilities include the 
design, development and maintenance 
of the Board's subject classification 
system; the provision of records 
management services; the development 
and maintenance of the Board's 
inventory of information holdings; 
information security and the essential 
records program; registry services; 
and other office support services, 
including mail and messenger, 
photocopy and reception services. 


The Program Management and 
Review function is supported by the 
policy and planning officer, under the 
supervision of the Executive Director, 
who reviews and updates the Board's 
operational practices and procedures, 
conducts audits on _ case 
processing, reviews operational 
performance and co-ordinates the 
regulatory process. The officer also 
reviews new legislation before 
Parliament so as to be informed of any 
proposed legislation that may affect 
the labour relations community, 
the Board and the Canada 
Labour Code. When there are 
amendments to the Code, the officer 
co-ordinates the procedural changes 
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required to implement the 


amendments. 


The Operational Information 
Systems Unit manages _ the 
maintenance and development of the 
computerized case management and 
information retrieval system, oversees 
the indexing by keyword of the 
jurisprudential headnotes of Board 
decisions, and provides research 
services. The manager of this division 
is also designated as the Board's 
Access to Information and Privacy 
Co-ordinator and, as _ such, is 
responsible for the application of the 
Access to Information and Privacy 
Acts within the CLRB. 


The Case Management Secretariat is 
responsible for the case management 
services required prior to, during and 
following public hearings and 
in-camera meetings of the Board. The 
staff performs such functions as 
issuing subpoenas, recording exhibits 


and minutes of proceedings, preparing 
and issuing Board orders and 
decisions, and preparing a number of 
reports essential to case tracking and 
management. 


This Unit arranges for all facilities and 
services for Board hearings, and 
coordinates the work of the support 
staff assigned to vice-chairs and Board 
members. 


The Client Services Branch also 
includes the Regional Offices of the 
Board, which are responsible for the 
investigation and mediation functions 
of the Board, the provision of 
Registrar services, as well as case 
processing and management. Labour 
relations officers based in Dartmouth, 
Montréal, Ottawa, Toronto, 
Vancouver and its Winnipeg satellite 
office, carry out the investigation and 
mediation functions. They also fulfil 
an advisory and educational role to the 
labour relations community and to 


parties dealing with the Board 
concerning its role, policies, practices, 
procedures and jurisprudence. 


The Regional Offices are also 
responsible for a number of ancillary 
responsibilities, such as maintaining 
relationships with other federal and 
provincial boards and departments on 
matters of mutual concern, and 
preparing and providing certain types 
of information to the public. 


b) Legal Services 


The Legal Services Branch consists 
of three legal counsel, a legal and 
administrative assistant and a legal 
secretary. It provides the members of 
the Board and its various divisions and 
services all the legal assistance deemed 
necessary to fulfil the Board's general 
mandate. The Board's legal counsel 
represent the Board in most judicial 
review proceedings. 


Reasons for Decision 
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This section deals with key 
decisions issued by the Canada 


Labour Relations Board during 
the period under review. 


Canadian Broadcasting 
Corporation 


A joint bargaining agreement entered 
into by three bargaining agents 
constitutes an abdication of each 
union's individual responsibility to 
bargain in respect of the bargaining 
unit for which it is certified. 


Three unions each certified as 
bargaining agent for three separate 
bargaining units entered into a joint 
bargaining agreement under which 
none of the three unions would enter 
into a collective agreement with the 
employer without the others' consent. 


The employer filed a complaint’ of bad 
faith bargaining, alleging that it was 
being improperly forced to bargain 
jointly with three bargaining agents 
while no application had been filed to 
establish a council of trade unions as 
bargaining agent for the three 
bargaining units at issue. The 
employer also argued that the 
agreement was unlawful and was being 
pressed to the point of an impasse, 
contrary to section 50(a). 


It was in part the employer's refusal to 
bargain under these circumstances that 
prompted the unions to file against the 
employer complaints of interference 
(section 94(1)(a)) and of bad faith 
bargaining. 


Given that collective agreements had 
been entered into in respect of each of 
the three units in question, the Board 
found that no valid labour relations 
purpose would be served by 
determining these complaints on their 
merits. However, the Board found that 


the joint bargaining agreement entered 
into by the unions raised the serious 
question of the autonomy of a 
bargaining agent with respect to its 
choice of representative in negotiations 
and with respect to its bargaining 
posture. According to the Board, the 
unions could not require the employer 
to bargain with all three unions jointly 
in respect of each bargaining unit. 
That would be an abdication of each 
union's individual responsibility to 
bargain with the employer in respect 
of the bargaining unit for which it is 
certified. It would also impose on the 
employer a duty greater than that 
imposed by the Code, namely, to 
bargain with the exclusive certified 
bargaining agent. 


VIA Rail Canada Inc. 


The Board granted an application 
seeking to consolidate two separate 
bargaining units even before the 
employer had implemented proposed 
material changes. 


VIA Rail Canada Inc. filed an 
application for review’ under section 
18 for the purpose of consolidating 
the bargaining units currently certified 
for its “running trades" employees. 
The application covered two 
bargaining units, each composed 
essentially of groups of employees 
working as locomotive engineers and 
conductors, trades that have 
traditionally been part of separate 
bargaining units. Through the 
consolidation of these two units, VIA 
planned to create a single classification 
for all of its running trades employees. 


One of the two unions affected by the 
application asked that a representation 
vote be held before the Board rendered 
its decision on the merits of the case. 
In an interim decision, the Board 
found that it was desirable and 
appropriate to order a vote because, 
given the "changing" situation, many 
employees ran the risk of losing the 
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Opportunity to express their wishes 
with respect to union representation. 


The Board granted VIA's application 
for review even before the employer's 
proposed changes had _ been 
implemented. According to the Board, 
a unit consisting of all employees 
would be appropriate for collective 
bargaining. Without defining this unit 
in a prescriptive manner, the Board 
ordered that the ballots be counted and 
requested that the parties file any 
further submissions regarding the 
definition of the bargaining unit 
forthwith, failing which the Board 
stated that it would define the unit in 
terms that it has used in the other 
"running trades" cases. 


Angelo Mangatal 


A union is entitled, pursuant to the 
provisions of its constitution, to 
require compliance of its directives 
from its members and to enforce said 
directives. 


During a lockout, the complainant 
crossed picket lines to work in spite of 
a directive from the union to the 
contrary. He was charged, found 
guilty and lost his status as a member 
in good standing. 


The complainant filed with the Board 
a complaint of unfair labour practice,” 
alleging that the union had violated 
section 95(g) by disciplining him in a 
discriminatory manner because he had 
crossed the picket lines. 


For its part, the union argued that the 
determination of the commission of the 
offenses in question, the procedure 
used in prosecuting and any appeals 
from convictions were issues to be 
resolved within the union's 
constitutional framework and should 
not be interfered with by the Board. 


The Board pointed out that its role 
in such cases is limited. It may 
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not intervene except in_ the 
circumstances specifically referred to 
in sections 95(f) and (g) of the Code. 
The Board is not mandated to 
intervene in internal union matters; its 
authority extends only to ensuring that 
the terms of the union's constitution 
are applied in a manner that is free 
from discrimination. In the instant 
case, the discipline imposed on the 
complainant was the same for all other 
members in Canada convicted of the 
same offenses; the penalty imposed 
was not unfair or discriminatory. 
Accordingly, the Board dismissed the 
complaint. 


Canadian Freightways Limited 


The ongoing effect of a certification 
order provides a union with bargaining 
rights that necessarily cover all new 
establishments of the employer where 
the same functions are _ being 
performed. 


In Canadian Freightways Limited,* the 
union filed with the Board an 
application for a declaration of single 
employer, pursuant to section 35 of 
the Code. One of the employers 
covered by the application filed a 
preliminary objection with respect to 
the timeliness on the grounds that said 
application had not respected the 
established time limits. 


The Board found that, in the case of 
an application for a declaration of 
single employer, a simple lapse of 
time is not sufficient to reject a 
meritorious application. In similar 
cases, the employer has had to show 
that it suffered serious prejudice by the 
delay involved. The preliminary 
objection was therefore rejected since 
it was not necessary to examine the 
issue of serious prejudice and the 
union had acted with reasonable 
diligence under the circumstances. 


As for the merits of the case, although 
the parties agreed that the criteria set 
out in section 35 of the Code had been 
met, the issue was whether there 
existed a labour relations purpose 
justifying the exercise of the Board's 
discretion. The union argued that the 
declaration was necessary to protect 
the ongoing effect of the certification 
order. For its part, the employer 
objected to the application on the 
grounds that it was an attempt by the 
union to expand its bargaining rights to 
all the employer's terminals in order 
to acquire a group of employees that 
the union had never represented, 
without going through the certification 
process. 


The Board found that the certification 
provided the union with bargaining 
rights to represent all office employees 
working at the employer's terminals; 
its ongoing effect necessarily 
encompassed all the employer's new 
terminals where the same functions 
were being performed. The Board 
found that the requirements to a single 
employer declaration had been met 
and that a declaration would give 
effect to the intent and scope of the 
certification order. Accordingly, the 
application was granted. 


Lethbridge Television, a 
Division of Westcom TV Group 
Ltd. et al. 


The Code does not grant a union 
representation rights outside the scope 
of its respective bargaining 
certificates. 


In Lethbridge Television, a Division of 
Westcom TV Group Ltd. et al.,° the 
Board found the employers’ refusal to 
grant local union presidents leave to 
participate in joint bargaining with 
other employers did not constitute, 
inthe circumstances, a breach of 
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section 94(1)(a). The five employers in 
question were covered by separate 
bargaining certificates. 


The Board rejected the union's 
argument that the employers’ 
obligation to grant leave to those 
employees chosen to sit at the 
bargaining table is inextricably 
connected with the union's prerogative 
- safeguarded by section 94 - to choose 
its representative for collective 
bargaining. According to the Board, 
section 94(1)(a) does not provide for 
representation rights outside the scope 
of the respective bargaining 
certificates. Given the existing 
bargaining structure, and in the 
absence of an application for 
declaration of a single employer 
pursuant to section 35, the employers 
were not required to grant leave to the 
union representatives to bargain with 
other employers. 


As to whether the employees have a 
right to be released from work for 
union activities, the Board found this 
to be a matter to be determined at 
arbitration, pursuant to the terms of 
each collective agreement. 


Maritime Employers’ 
Association 


The employer representative has the 
power to require an employer to 
assume the responsibility for the 
financial obligations resulting from its 
own violations of the collective 
agreement. 


The Maritime Employers’ Association 
(MEA) asked’ the Board to exercise its 
power under sections 34(7) and 21 of 
the Code and to declare the employer, 
in this instance, Quebec Ports 
Terminals Inc. (QPT), responsible for 
paying the money owed to certain 
longshoremen as a result of its own 
violations of the collective agreement, 
as determined by an arbitral award. 
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QPT argued that it was not responsible 
for paying the money in question 
because the arbitral award did not 
order it by name to pay that money. 
Alternatively, QPT argued that the 
application was unfounded because of 
a transaction having the force of res 
judicata that made the employer 
representative responsible for paying 
the money. QPT also argued that the 
Board did not have jurisdiction to hear 
the application because the effect of its 
decision would be to review the 
arbitral award. 


The Board determined that it did not 
have the responsibility to determine 
the legality of the arbitral award and 
that QPT had not proven that a 
transaction had occurred. The Board 
found that it had jurisdiction to make a 
determination since the case involved 
an issue pertaining to the application 
of the geographic certification system 
under section 34 of the Code, that is, 
to the powers and obligations of the 
employer representative and employers 
with respect to the interpretation and 
application of the _ collective 
agreement. The MEA had the power 
to require QPT to assume its 
obligations resulting from its own 
violations of the collective agreement. 
This is a power that the employer 
representative must have if it is to 
discharge its responsibilities under 
section 34 of the Code so as to ensure 
that the collective labour relations 
system in the longshoring industry 
functions properly. The Board 
therefore ordered that the QPT 
reimburse the MEA for the money it 
had to pay to the longshoremen as the 
employer representative. 


Rederiet A.P. Moller A/S 


The Code applies to labour relations 
between the crews working on vessels 
operating out of St. John’s, 
Newfoundland, in support of the 
Hibernia offshore oil production 
installation. 


The Seafarers' International Union 
applied’ for certification as bargaining 
agent for the unlicensed employees 
working on board three vessels 
operating out of St. John's, 
Newfoundland, in support of the 
Hibernia offshore oil production 
installation. The union's application 
covered two possible employers, 
Rederiet A.P. Moller A/S (Moller) 
and Seabase Limited (Seabase). The 
Board's jurisdiction was _ also 
challenged on the grounds that the 
vessels were subject, for labour 
relations purposes, to. the 
Newfoundland Labour Relations Act 
under the terms of the Canada- 
Newfoundland Atlantic Accord and the 
Canada-Newfoundland Atlantic 
Accord Implementation Act. 


The Board found that A.P. Moller, 
which controls the employment 
relationship, is the true employer. It 
also found that it has jurisdiction over 
the labour relations between the crews 
working on the three vessels and their 
employer. Although the main purpose 
of the two vessels is to assist in the 
rescue of personnel from the Hibernia 
platform, the overall activities of the 
three vessels can only be characterized 
as shipping activities carried out 
principally in international waters and 
over which Parliament has primary 
authority pursuant to section 91(10) of 
the Constitution Act, 1867. The Board 
found that, in order for the provisions 
of the Newfoundland Labour Relations 
Act to apply to the vessels in question, 
these must fall within the definition of 
"marine installation or structure." 
Pursuant to section 152(1) of the 
Canada-Newfoundland Atlantic 
Accord Implementation Act, supply 
and support vessels have been 
excluded from the definition of 
"marine installation or structure." 


Arnone Transport Limited 


Changes to a voluntarily recognized 
bargaining unit: only in the context of 
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a section 18 application seeking a 
review of the bargaining unit structure, 
which includes at least one certified 
unit. 


In Arnone Transport Limited,® the 
union applied for certification as 
bargaining agent of employees 
working in the employer's terminal 
operations. 


The employer argued that the 
employees affected should be 
represented by the union voluntarily 
recognized to represent its employees 
working in its transport and garage 
division. Alternatively, the employer 
indicated that it wanted one bargaining 
unit consisting of all its employees. 


The Board can only modify a 
voluntarily recognized bargaining unit 
and include employees in such a 
collective bargaining relationship in 
the context of an application seeking a 
review of the bargaining unit 
structure, which includes at least one 
certified unit. In the instant case, the 
Board could not determine that the 
terminal employees should be included 
in the existing relationship between the 
employer and the _ voluntarily 
recognized union. When determining 
a unit appropriate for collective 
bargaining, the Board will not insist 
that a unit cover all employees where 
an initial certification is involved, 
particularly if the effect of the 
employer's application will frustrate 
unionization efforts. In the instant 
case, the bargaining unit sought was 
appropriate for collective bargaining 
and the Board therefore granted the 
union’s application for certification. 


Algoma Central Marine, a 
Division of Algoma Central 
Corporation and ULS 
Corporation 


The acquisition of vessels and their 
related contracts is tantamount to a 
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sale of business within the meaning of 
the Code. 


In Algoma Central Marine, a Division 
of Algoma Central Corporation and 
ULS Corporation,’ the Board found 
that a sale of business within the 
meaning of the Code had occurred 
when the employer acquired the 
vessels and therefore the contracts that 
had been concluded by the seller. 


Contrary to the employer's arguments, 
the Board found that more than mere 
chattels and assets were transferred to 
the purchaser. Even though the 
purchased vessels were idle, the 
contracts that came with the purchase 
contributed to an expansion of the 
purchaser's overall business. The 
transfer of the contracts and the 
vessels ensured that the business 
carried on by the seller was now 
carried on by the purchaser for the 
same business purposes. 


The Board found that it was 
appropriate to hold a vote to determine 
which union would represent the 
employees of the two units deemed 
appropriate for collective bargaining. 


Nathalie Beaudet-Fortin 


A union cannot expel a member for the 
sole reason that he/she participated in 
raiding activities. 


In the fall of 1994, Nathalie Beaudet- 
Fortin’® participated in the raiding 
campaign of the Letter Carriers’ 
Union of Canada (LCUC) against the 
incumbent association, namely, the 
Canadian Union of Postal Workers 
(CUPW). At the time, the complainant 
was a member of CUPW. The 
National Executive Committee of 
CUPW (NEC) filed a complaint with 
the Regional Disciplinary Committee 
(RDC) according to which the 
complainant had violated article 8.01 
of the union's national constitution by 
engaging in raiding activities against 


CUPW. Following a hearing, the RDC 
allowed the complaint and decided to 
expel the complainant. This decision 
was appealed to the National 
Disciplinary Committee (NDC). After 
a hearing, the NDC dismissed the 
appeal. 


The Board had to deal with two 
questions. The first was whether the 
union's disciplinary bodies had 
breached the rules of natural justice in 
handling the NEC's’ complaint, 
contrary to sections 95(f) and (g) of 
the Code. The second pertained to the 
scope of the union's disciplinary 
power to expel a member for the sole 
reason that she had engaged in lawful 
raiding activities, having regard to the 
limitations imposed by section 95. 


First, the Board found that the RDC 
and the NDC did not breach the rules 
of natural justice. The fact that two 
members of the RDC were opponents 
defeated in the elections to the pre- 
convention is not in itself considered 
in case law as constituting a breach of 
the rules of natural justice. In this 
case, the complainant only established 
that the two members in question were 
not on the same team during the 
elections. The Board dismissed the 
claim that the NDC's refusal to grant 
a continuance of the hearing deprived 
the complainant of her right to a full 
and complete defence. The NDC 
controls its own procedure and there is 
no indication that it exercised its 
discretion in an arbitrary or 
discriminatory manner. 


As to the second question, the Board 
recognized the union’s right to adopt 
rules to govern its internal operations 
and, specifically, to protect it from 
raiding activities. However, the Board 
considered that section 95 is intended 
to protect the fundamental freedom of 
employees to join the union of their 
choice and to participate in its lawful 
activities and therefore imposes 
limitations on the union's power. The 
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Board considered that, although a 
union must protect its rights, it cannot 
either adopt or apply rules that have 
the effect of altering in an "illegal, 
arbitrary or unreasonable" way the 
balance contemplated by section 95. 


The Board reiterated that the Code 
provides that bargaining unit 
employees have the right, at specific 
times, to try to change bargaining 
agents and to encourage other 
employees to change bargaining agents 
so as to call the certified agent's status 
into question. This constitutes a 
legitimate exercise of their right of 
association. According to the Board, 
employees may not, for this reason 
alone, be absolutely stripped of the 
right to remain members of the 
certified bargaining agent if the raid 
campaign fails, because they are thus 
deprived of access to the union's 
activities, in particular, those arising 
directly from the union's 
representation monopoly. 
Ms. Beaudet-Fortin's expulsion 
deprived her absolutely of the right to 
exercise her free choice to remain a 
member of the certified bargaining 
unit following the raid campaign as 
well as of her right to participate in 
the union's activities and to influence 
the manner in which the certified 
bargaining unit performed its role in 
negotiating the collective agreement 
that governs her terms and conditions 
of employment. 


The Board found that the 
complainant's expulsion for the sole 
reason that she had participated in raid 
activities allowed by the Code was 
unreasonable and bore no fair or 
reasonable relationship to the 
protection of the legitimate interests 
sought by the union. The Board 
concluded that the constitutional rule 
on which the union relied to expel the 
complainant was  in_ itself 
discriminatory and contrary to the 
provisions of the Code because it 
authorized her expulsion for the sole 


reason that she had participated in 
lawful raiding activities. The Board 
rescinded the complainant’s expulsion 
and ordered that she be reinstated in 
union membership. 


The minority considered that the 
constitutional rule, which authorizes 
the expulsion of a member for 
participating in raid activities, is not in 
itself discriminatory. The problem 
lies instead in the union's application 
of its disciplinary standards in this 
instance. According to the minority, 
where the measure is intended to 
punish a member's conduct in 
exercising his/her rights under the 
Code, which are essential to 
maintaining the balance provided by 
Parliament to ensure the system 
operates coherently and effectively, 
there must be a match between the 
certified bargaining agent's exercise of 
its disciplinary power and the union's 
interests that must be protected so as 
to minimize the harmful consequences 
of the penalty on the employee's 
rights: the measure taken must serve a 
remedial function, not a punitive 
purpose. The minority found that the 
union applied its disciplinary standards 
and membership rules in a 
discriminatory manner and, like the 
majority, would allow the application 
and would rescind the complainant's 
expulsion. 


Gary Ferguson 


The union acted very negligently when 
it recommended that the complainant 
resign rather than grieve his dismissal. 


In Gary Ferguson,'' the complainant, 
an assistant postmaster for the Canada 
Post Corporation, alleged that the 
union represented him in an arbitrary 
manner at the time of the events 
that led to his dismissal, in particular 
by failing to provide him 
with the necessary assistance and 


recommending that he resign rather 
than grieve his dismissal. For its part, 
the union argued that its 
recommendation was based on an 
independent investigation that enabled 
it to review all relevant facts and to 
assess the chances a _ dismissal 
grievance had of succeeding at 
arbitration. 


The Board found that the union did not 
act in bad faith or in a discriminatory 
manner. It determined, however, that 
the union had handled the 
complainant's file in a superficial 
manner and its conduct showed serious 
negligence that was tantamount to 
arbitrary conduct in contravention of 
the Code. 


The duty of fair representation 
requires that the union consider all 
facts of the case in order to ensure that 
its decisions are not arbitrary within 
the meaning of the Code, which was 
not the case in this instance: the union 
did not conduct a full and thorough 
investigation and, at the time they 
made their decision, the union 
representatives did not have in hand all 
information that would have enabled 
them to make an informed decision 
based on a careful analysis of the 
complainant's file. A union's duty of 
fair representation is not limited to 
presenting and pursuing a grievance. 


The Board therefore allowed the 
complaint and ordered the union to file 
a grievance on behalf of the 
complainant and to refer it to 
arbitration. 


Gitxsan Treaty Society, as 
represented by the Gitxsan 
Health Authority and Nisga’a 
Valley Health Board 

The Board may not disregard the 
presumption of appropriateness of a 


"professional unit" established 
pursuant to section 27(3) of the Code. 
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In Gitxsan Treaty Society, represented 
by  Gitxsan Health Authority and 
Nisga’a Valley Health Board," the full 
Board, sitting in plenary session, 
reconsidered its decisions of July 5, 
1996.'° In those decisions, the Board 
determined that it was appropriate to 
certify one bargaining unit for all the 
employees in question, granted the 
application filed by the Hospital 
Employees' Union, and determined 
that an "all-employee" unit, including 
graduate nurses, was appropriate for 
collective bargaining. 


The questions referred to the full 
Board were the following. (1) Given 
the presumption contained in 
section 27(3) of the Code - that the 
unit appropriate for collective 
bargaining is one comprised of only 
professional employees and that the 
Board must therefore certify 
professionals in a separate bargaining 
unit unless such a unit "would not 
otherwise be appropriate for collective 
bargaining" - is the Board's discretion 
limited such that it must find and take 
into account particular factors or 
specific and compelling evidence that 
a unit comprised only of professionals 
is not otherwise appropriate for 
collective bargaining? (2) In light of 
the answer to the foregoing, what 
disposition should be made of the 
case? 


The full Board answered the first 
question in the affirmative. Once the 
professional nature of the unit is 
established, section 27(3) presupposes 
the certification of that professional 
unit, unless the Board determines that 
the unit of professionals so constituted 
is not otherwise appropriate for 
collective bargaining purposes. The 
finding that the unit is not otherwise 
appropriate for collective bargaining 
must be specific and supported by 
compelling evidence. The Board 
cannot refuse to certify a professional 
unit on the broad discretionary basis 
normally vested in it. 
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According to the full Board, 
section 27(3) requires the Board to 
determine, when a unit is rightfully 
deemed to be a professional unit, that 
such a unit is appropriate for collective 
bargaining. The Board cannot 
disregard the presumption of 
appropriateness unless it determines 
that the professional unit "would not 
otherwise be appropriate for collective 
bargaining." Since a bargaining unit's 
appropriateness is a question of fact, 
the full Board determined that this 
question should be dealt with by the 
original panel in this instance. In 
response to the second question, the 
full Board referred the matter back to 
the original panel for determination in 
light of the foregoing. 


Canada Post Corporation 


The concerted refusal of employees of 
the Canada Post Corporation to wear 
their uniforms does not constitute an 
illegal strike. 


In Canada Post Corporation, the 
Board found that the concerted refusal 
of employees of the Corporation to 
wear their uniforms did not constitute 
an illegal strike. 


The Board found that when the union 
activity consists, for employees, of 
displaying their support for their 
bargaining agent on their person or on 
their clothing, the employer may not 
argue that such action constitutes an 
illegal strike, unless such action 
interferes with the employee's ability to 
work. 


In the instant case, the employer 
reacted by sending the employees 
home to change and by assigning 
outside work only to those employees 
in full uniform. It was this decision that 
resulted in the delay in mail delivery. 
The employees took the action they did 
for the sole purpose of expressing their 
support for their union and not for 
the purpose of restricting or limiting 


output. The Board therefore dismissed 
the employer's application for a 
declaration of illegal strike. 


Uli Henssler et al. 


The Canada Labour Code does not 
provide for partial decertification. 


Several employees of Rogers 
Cablesystems Limited (Vancouver 
Division) requested’® that the Board 
revoke the bargaining rights of the 
International Brotherhood of Electrical 
Workers, Local No. 213, with respect 
to part of the bargaining 
unit. Alternatively, the employees 
requested a partial decertification under 
section 18 of the Code on the grounds 
that they no longer wished to be part of 
the unit, that their activities were 
completely different from those of the 
rest of the bargaining unit and that they 
did not share the same community of 
interests. 


According to the Board, the 
term "bargaining unit" contained in 
sections 38 et seq. of the Code refers 
either to a group of employees who are 
voluntarily recognized or, as in the 
present case, to a group of employees 
the Board has determined to be 
appropriate for bargaining. It is a 
majority of employees of such a group 
that may apply for decertification and, 
if granted, the existing certification 
order for the unit as a whole is 
revoked. Sections 38 et seq. of the 
Code do not provide for partial 
decertifications. In the instant case, the 
Board found that the applicants who 
work in the Home Terminal Device 
Repair Department do not form a 
separate unit and, as such, they are 
precluded from applying for revocation 
of the certification order as it applies to 
them. Accordingly, the application for 
revocation was dismissed. 


As to the section 18 application, the 


Board found that it was without merit; 
nothing in the evidence convinced it 
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that the community of interests had 
changed since its 1996 decision nor 
that the other grounds invoked justified 
varying the unit. 


City of Saskatoon 


The Code applies to labour relations of 
fire fighters providing emergency 
response services at city airport. 


The Public Service Alliance of Canada 
(PSAC) filed an application’*® pursuant 
to sections 24 and 47(2) to represent 
the fire fighters employed by the City 
of Saskatoon to provide emergency 
response services (ERS) at the John G. 
Diefenbaker Airport. PSAC sought to 
represent the fire fighters following the 
transfer of the ERS from the Airport to 
the City of Saskatoon. 


The Board had to determine whether it 
had constitutional jurisdiction to deal 
with the application and whether 
section 47(2) applied in the 
circumstances. 


Applying the principles set out in the 
case law, the Board determined that the 
ERS provided by the Airport Division 
of the City of Saskatoon Fire 
Department was a_ subsidiary 
undertaking falling within federal 
jurisdiction as it formed an integral part 
of Parliament’s jurisdiction over 
aeronautics (section 2). The Board 
found that section 47 of the Code was 
also applicable. For section 47 to 
apply, it is not necessary that the buyer 
of a business or of a portion of the 
public service of Canada be a federal 
undertaking prior to the transfer; what 
matters is that the acquiring business be 
found to operate a federal activity as a 
consequence of the transfer. The 
application for certification was 
therefore granted. 


Mike Schempbri et al. 


Application for revocation: the Board 
applied the principle used in the 
context of applications for certification, 


namely, that there must be an arm’s 
length relationship between the union 
and the employer. 


In Mike Schembri et al.,"’ the Board 
dismissed a third application to 
terminate the bargaining rights of the 
Amalgamated Transit Union, Local 
1587, because the circumstantial 
evidence revealed that there was no 


arm’s length relationship between the 
union and the employer. The applicants 
did not meet the onus of establishing the 
voluntary nature of their petition and the 
Board could not find that a majority of 
the employees in the bargaining unit no 
longer wished to be represented by the 
union. 
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The Board also found that the applicants' 
failure to specify the date on which each 
employee signed the petition, as they 
were required to do under section 28 of 
the Regulations,'® was not fatal to the 
application; it amounted to a defect of 
form, foreseen by section 114 of the 
Code. 
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Regulations of the Canada Labour 
Relations Board, 1992 


Judicial Review 


This section deals with 
judgments handed down during 
the period under review by 


superior courts, with respect to 
decisions of the Canada Labour 
Relations Board that were 
appealed. 


Canada Post Corporation 


In Mohamed A. Attiah v. Canada Post 
Corporation et al.,' the applicant 
requested that the Federal Court of 
Appeal rescind the Board's decision of 
December 10, 1996.7 


In that decision, the Board dismissed 
Mr. Attiah's complaint alleging that his 
union had breached its duty of fair 
representation. Nothing showed that the 
union had acted in bad faith or in an 
arbitrary or discriminatory manner. 


The Federal Court of Appeal ruled that 
it was far from convinced that the Board 
had erred in a manner justifying its 
intervention. Accordingly, the Court 
dismissed the application for judicial 
review filed by the applicant. 


Antony O'Brian Simpson 


The Federal Court of Appeal dismissed 
the application for judicial review filed 
by Antony O'Brian Simpson’ of the 
Board’s decision’ dismissing his 
complaint of unfair labour practice, 
alleging that his union had breached its 
duty of fair representation by refusing to 
refer various grievances to arbitration. 


According to the Court, the applicant did 
not raise jurisdiction issues, not even that 
the Board allegedly considered the 
wrong questions. Rather, he dealt with 
the conclusions of fact and of law 
established by the Board in rendering its 
decision. The Court ruled that the 
privative clause set out in section 22 of 
the Code, case law with respect to 
judicial deference and the fact that there 


was no evidence of a manifestly 
unreasonable error in the Board's 
decision meant that the Court's 
intervention was not desirable. 


Laurentian Bank of Canada 


In Syndicat des employées et employés 
Professionnels-les et de bureau, section 
locale 434. La Banque Laurentienne du 
Canada,> the Federal Court of Appeal 
allowed in part the application for 
judicial review filed by the applicant 
union of the Board’s interim decision 
issued on October 10, 1997.° In that 
decision, the Board found that a group of 
employees known as "financial advisors" 
were included in the bargaining unit 
represented by the applicant. It also 
decided to split the unit thereby creating 
a separate unit for the said financial 
advisors. In its application for judicial 
review, the union argued that the Board 
had breached the rule of audi alteram 
partem by deciding to split the unit 
without giving it an opportunity to be 
heard on the matter. 


The Federal Court of Appeal ruled that 
the Board could not, on the basis of these 
hearings, decide to split the bargaining 
unit without giving the parties timely and 
clear notice of its intention to deal with 
this new question so that they could 
bring whatever evidence and make 
whatever representations they deemed 
necessary with respect to this matter. 
After reading the transcripts, the Court 
concluded that no such notice had in fact 
been given, despite a few discussions on 
the appropriateness of placing the 
financial advisors in a_ separate 
bargaining unit. 


Cogeco Radio-Télévision Inc. 


Cogeco Radio-Télévision Inc. filed an 
application for judicial review’ seeking to 
rescind the Board's order of January 24, 
1997° with respect to the decision to 
include analyst-accountants in the 
bargaining unit deemed appropriate for 
collective bargaining. 
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The Court dismissed the application for 
judicial review. While it found the 
Board's decision to be quite terse, it was 
not convinced that the inclusion of the 
analyst-accountants in the bargaining unit 
constituted an error justifying its 
intervention. 


Brink's Canada Ltd. 


In Brink's Canada Ltd. vy. General 
Teamsters, Local Union No. 362,’ the 
Federal Court of Appeal dismissed the 
employer’s application for judicial 
review of the Board’s decision issued in 
Brink's Canada Limited."° 


In its decision, the Board granted the 
union's application for certification 
pursuant to section 24, but dealt with it 
as an application for review under 
section 18 of the Code. Although it 
represented a group of the employer's 
employees, the union wanted to be 
certified for a province-wide unit. The 
Board considered the application as an 
application to amend the scope of the 
existing unit and found that there was a 
sufficient community of interests to 
warrant expanding the unit. Moreover, 
the Board found that the unit was 
appropriate for collective bargaining and 
that it constituted a better basis for 
healthy labour relations. 


The Federal Court of Appeal ruled that 
the employer's application for review did 
not establish an error sufficient for 
judicial review of the Board's decision. 


Brian L. Eamor 


In Canadian Air Line Pilots Association 
v. Brian L. Eamor,'' the applicant 
requested that the Federal Court of 
Appeal rescind the Board's decision’ 
allowing the complainant's complaint. 


In Brian L. Eamor,'"* the Board found 
that the union had breached its duty of 
fair representation provided for in 
section 37 of the Code. The Board 
determined that the union was in an 


ongoing conflict of interest, thereby 
violating section 37. As compensation, 
the Board ordered that the union 
reimburse Mr. Eamor’s reasonable legal 
fees and expenses incurred for the 
hearing of his complaint before the 
Board, the investigation of his grievance 
and the arbitration hearing, including his 
expenses and costs of attending all 
meetings related to the investigation of 
his grievance. 


The Court ruled that the application for 
judicial review was without merit. 
According to the Court, it was not 
unreasonable for the Board to find that 
section 37 was violated on a continuous 
basis. 


As for the remedy ordered by the Board, 
the Court pointed out that the same 
standard of judicial review applies to 
remedies and it did not see any reason to 
intervene. In the Court's view, on the 
one hand, the awarding of fees and 
expenses was a logical result of 
contravening section 37 and was one of 


its consequences within the meaning of 
section 99(2). On the other hand, the 
possible awarding of damages, provided 
that evidence is given to show a direct 
causal relationship to the contravention 
of the Code, is not unjustified in itself 
given the broad discretion of the Board 
under section 99(2) and given the fact 
that such an award is not punitive in 
nature, does not contravene the Canadian 
Charter of Rights and Freedoms, and is 
not contrary to the objectives of the 
Code. 


The Court therefore dismissed the 
application for judicial review. 


Québec-Téléphone 

The Federal Court of Appeal also 
dismissed applications for judicial review 
of two other Board decisions involving 
Québec-Téléphone. 


In the first decision, '* the Board issued a 
certification order for a unit consisting of 
project officers and first-level managers 


of Québec-Téléphone. The Court 
confirmed the Board's decision that the 
Code allows managers and subordinates 
to be represented together to the extent 
that all are recognized as employees and 
there is sufficient community of interest. 
Since it was a first certification with the 
Board, the latter was not required to 
apply its policy of a double majority 
developed pursuant to the application for 
review under section 18 of the Code. 


As for the second decision,'® the Board 
dismissed the application, that is, that the 
above decision be reconsidered by the 
Board sitting in plenary _ session. 
According to the Court, the Board 
adopted a strict policy with respect to its 
discretion; it had full authority to decide 
that the conditions necessary to 
exercising that power did not exist. In 
the absence of an allegation of new facts, 
this discretion must be exercised with 
care and for cause. The Court ruled that 
this discretion must remain outside its 
intervention. 


. Mohamed A. Attiah vy. Canada Post 


Corporation et al., judgment 
rendered from the bench, no. A-19- 
97, February 17, 1998 (F.C.A.) 


. Mohamed A. Attiah, December 10, 
1996 (LD 1626) 


. Anthony O’Brian Simpson v. 
Canada Labour Relations Board 
et al., judgment rendered from 
the bench, no. A-817-96, 
February 16, 1998 (F.C.A.) 


. Anthony Simpson, June 21, 1996 
(LD 1545) 


. Syndicat des employées et employés 
professionnels-les et de bureau, 
section locale 434 v. La Banque 
Laurentienne du Canada et al., 
judgment rendered from the bench, 
no. A-812-97, March 6, 1998 
(F.C.A.) 
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Banque Laurentienne du Canada, 
October 10, 1997 (LD 1749) 


Cogeco Radio-Télévision Inc. c. 
Syndicat canadien des 
communications, de l’énergie et du 
papier et al., no. A-122-97, 
October 27, 1997 (F.C.A.) 


Board file 555-4116 


Brink’s Canada Limited v. General 
Teamsters, Local Union No. 362, 
judgment rendered from the bench, 
no. A-267-96, October 7, 1997 
(F.C.A.) 


Brink’s Canada Limited (1996), 100 
di 39 (CLRB no. 1153) 


Canadian Air Line Pilots 
Association v. Brian L. Eamor et 
al., judgment rendered from the 
bench, no. A-467-96, June 18, 1997 
(F.C.A.) 
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39 CLRBR (2d) 14; and 96 CLLC 
220-039 (CLRB no. 1162) 


Brian L. Eamor (1162), supra 


Québec-Téléphone v. Syndicat des 
agents de maitrise de Québec- 
Téléphone (1997), 221 N.R. 312; 
and 98 CLLC 220-006 (F.C.A.) 


Québec-Téléphone (1996), 106 di 1 
(CLRB no. 1186) 


Québec-Téléphone, December 30, 
1996 (Board file 17744) 


Caseload Activity of the Board in 1997-98 


UN ETL A LS TA PE 


The number of cases received in 1997- 
98 (658) continued to decline as in the 
past year, showing a reduction of 12% 
over the 10-year average of 761 cases. 
This is likely attributable, to some 
extent, to the uncertainty surrounding 
the pending implementation of Bill 
C-19. Applications in the broadcasting 


Figure 1 
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and road transport industries accounted 
for a drop of 19 cases in each sector. 
The decrease in the broadcasting sector 
was felt in applications for review and 
requests for union successorship, while 
in the road transport sector there were 
fewer applications for business sale 
declarations and complaints of unfair 
labour practice. Applications for 
certification showed almost identical 
numbers and distribution by industry as 


in the previous year except in the air 
transport sector, where there was a 
marked increase to 38 cases, more than 
double the previous year number of 18. 
Table 4 on page 27 displays details of 
the types of applications received by 
industry. 


Regional distribution of new cases 
remained fairly consistent with past 
trends, showing a decline of 15 cases 
(16%) in the Central Region, a decline 
of 23 cases (14%) in Ontario and an 
increase of 12 cases (69%) in the 
National Capital Region (NCR). The 
latter increase was largely due to the 
receipt of 10 applications for union 
successor status resulting from the 
merger of the Canadian Airline Pilots 
Association (CALPA) with the 
American based Airline Pilots 
Association (ALPA). The number of 
NCR cases received this year (54) was 
actually more in line with its normal 
average, the past two years showing 
exceptionally low numbers. 
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Figure 2 
Applications Received by Region 


% of 
No. of the Board's 
Applications Total 


Region Received Caseload 


Caseload Review 
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The Canada Labour Code (Parts I and 
II) gives the Canada Labour Relations 
Board certain responsibilities to 
determine various types of labour 
disputes and rights issues. A 
breakdown of these activities is 
provided by presenting the types of 
cases received, with a_ historical 
perspective. 


Certification 


Under section 24 of the Code, a trade 
union may apply to the Board to obtain 
the exclusive right to represent a unit 
of employees of an employer with 
respect to bargaining collectively in an 
effort to improve their terms and 
conditions of employment. A trade 
union that is certified by the Board 
legally becomes the sole and exclusive 
bargaining agent for a unit of 
employees and it will then represent 
these employees in_ collective 
bargaining with their employer. 


Figure 3 
CERTIFICATION APPLICATIONS 
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In 1997-98, the Board received 151 
applications for certification, which is 
only slightly below the 10-year average 
of 156 and represents an increase of 19 
cases over last year. The increase is 
due largely to the air transport industry, 
which alone saw an increase of 20 
cases. Two applications were filed in 
the banking industry, which has not 
shown any organizing activity for some 
time. Also noteworthy is the continuing 
trend to increased activity with respect 
to First Nations enterprises, which 
showed the same number of 


certification applications as last year 
(12) and an increase in unfair labour 
practice complaints (8 more than last 
year, for a total of 13). 


Of the 141 applications disposed by the 
Board (including 6 geographical 
certifications), 110 were granted 
(78.01%), 20 were rejected and 20 
were withdrawn. 


Revocation 


Depending on the circumstances of a 
case, an application for the revocation 
of a union's bargaining rights may be 
filed with the Board under sections 
38(1), 38(3), 40 or 41. If an 
application for revocation succeeds, 
the Board will revoke the existing 
certification order or, in the case of 
voluntary recognition, declare that a 
trade union is no longer entitled to 
represent the employees of a particular 
bargaining unit. 


Figure 4 
REVOCATION APPLICATIONS 
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Revocation applications dropped to a 
new low of 14 cases in 1997-98, 5 
concerned trucking companies and 3 
involved couriers. 


Of the 19 cases disposed of by the 
Board, 11 were granted, 6 were 
rejected and 2 were withdrawn. 


Unfair Labour Practices 
Under the Canada Labour Code, 


certain rights and obligations are 
conferred on the parties involved in 
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the collective bargaining process. 
When a person feels that a right or an 
obligation has not been respected, that 
person may file a complaint with the 
Board. These obligations are set out in 
sections 24(4), 37, 50, 69, 94, 95, 96 
and 110. With respect to complaints 
under sections 50, 94(3)(g) or 95(a) or 
(b), a person must first obtain consent 
from the Minister of Labour before 
filing the complaint with the Board. 


Figure 5 
UNFAIR LABOUR PRACTICE COMPLAINTS 


The distribution of complaints against 
employers and unions by industry 
remained fairly consistent with last 
year, with the exception of 19 
complaints against railway companies 
and 12 against First Nations 
enterprises. There were also 17 fewer 
complaints against railway unions, 
which were offset by a slight increase 
in complaints against unions in the 
shipping and navigation (8), 
longshoring (6), and road transport (5) 
industries. 


The Board’s settlement rate rose this 
year to 64.6% of all complaints, a 
figure that is almost 10% higher than 
the 10-year average of 54.26%. The 
Board places great emphasis on 
maintaining settlement levels above 
50% as a performance measure. Its 
record in that regard is the fruit of 
more than 25 years' experience in 
providing alternative dispute resolution 
(ADR) to its clientele, one of the first 
labour relations boards in Canada to 


do so. Parties that settle are parties 
that have decided to solve their labour 
relations problems themselves, with 
the assistance of Board labour 
relations officers, rather than seek 
costly adjudication. Since 1984-85, no 
more than 7.35% of all complaints 


disposed of by the Board have been ~ 


granted. A great responsibility is 
placed on labour relations officers to 
help parties settle their differences 
rather than resort to public hearings to 
decide a matter. 


Of the 138 complaints filed against 
employers, 4 were granted, 10 were 
dismissed and the rest were withdrawn 
or settled. Of the 171 complaints 
against unions, 13 were granted, 82 
were dismissed and 87 were 
withdrawn/settled (figures 6A and 6B). 


Figure 6A 
Complaints Against Employers in 1997-98 
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Figure 6B 
Complaints Against Unions im 1997-98 


Unlawful Strikes or Lockouts 


Section 89 of the Code specifies when 
an employer can lawfully lock out 
employees and when a trade union can 
lawfully strike an employer. If a 
lockout or a strike occurs contrary to 


the Code, an employer or a trade 
union may make an _ application 
requesting that the Board declare the 
action unlawful and issue a cease and 
desist order. The Board may also issue 
an anticipatory order where an 
application is made alleging that an 
unlawful strike or lockout is planned 
and expected. 


Figure 7 
UNLAWFUL STRIKE/LOCKOUT APPLICATIONS 
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In 1997-98, the Board received 14 
unlawful strike applications and 3 
unlawful lockout applications. No one 
industry stood out, with the various 
sectors being involved in 1 to 3 
unlawful strikes. Of the 13 strike 
applications disposed of by the Board, 
7 were granted, 1 was dismissed and 5 
were withdrawn or settled. Of the 4 
lockout applications disposed of, 1 was 
rejected and 3 were withdrawn or 
settled. 


Review 


Under section 18 of the Code, a 
person may request that the Board 
review, rescind, amend, alter or vary 
any order or decision that it has 
issued. There are generally three types 
of applications filed under this section: 
(1) applications requesting that the 
Board amend the structure or the 
composition of a bargaining unit or 
units; (2) applications involving 
requests that the Board simply update 
old certification orders; and 
(3) applications requesting that the 
Board reconsider a decision it recently 
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Figure 8 
REVIEW APPLICATIONS 
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issued. 

There were 85 applications filed with 
the Board in 1997-98, a much lower 
number than the average of 109 in the 
previous 7 years. Of these, 43 were 
reconsideration applications, 24 were 
requests to amend units, 10 were for 
simple name changes, 7 were for 
clarification of decisions and 1 was 
Board initiated. 


Of the 87 reviews disposed of by the 
Board, 39 were granted, 37 were 
dismissed and 11 were withdrawn. The 
44.83 % success rate is lower than 
traditional levels of 56%. Of the 41 
reconsideration applications, 6 were 
granted (14.6%). 


Technological Change 


Sections 51 to 55 of the Code deal 
with the issue of technological changes 
in the work place and describe the 
procedure an employer must follow 
concerning the notification of the trade 
union with regard to the introduction 
of technological changes. Under 
certain circumstances, the trade union 
may serve the employer with a notice 


Figure 9 
TECHNOLOGICAL CHANGE APPLICATIONS 
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to bargain over the effects of the 
technological change on the bargaining 
unit employees. 


The Board did not receive any such 
applications in 1997-98. Two 
applications received previously were 
dismissed. 


Sale of Business 


When an employer sells, leases, 
transfers or disposes of a business, or 
any part thereof, and that employer's 
employees are represented by a trade 
union, certain collective bargaining 
rights and obligations, as provided in 
section 44 of the Code, may be passed 
on to the purchaser of that business. 


Figure 10 


SALE OF BUSINESS APPLICATIONS 
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Over the last 7 years, the Board has 
received an average of 34 applications, 
and less than half that number in 1997- 
98 (15). Air transport and 
communications each account for 4; an 
additional 3 were received in 
broadcasting, 2 in road transport and 1 
each in Northern industries and 


shipping. 


The Board disposed of 21 applications, 
14 of which were granted, the other 7 
were withdrawn. 


Declaration of Single Employer 


Under section 35 of the Code, an 
application may be filed with the 
Board requesting that two or more 
employers be declared a_ single 
employer. The possible effect of a 


single employer declaration is that if 
one of the employers affected by the 
declaration is unionized, the other 
non-union employer could be bound by 
the collective agreement in force 
and/or the Board's certification 
order(s). 


Figure 11 
APPLIC. FOR SINGLE EMPLOYER DECLARATION 
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There were 13 applications filed this 
year, as compared to a 7-year average 
of 16. Air and road transport each 
account for 3; broadcasting and 
communication each account for 2; and 
single applications were filed in the 
feed and grain, railway, and shipping 
and navigation industries. 


Of the 8 applications disposed by the 
Board, 5 were granted and the other 3 
were withdrawn. 


Occupational Safety and Health 


The Board has jurisdiction under two 
sections of Part II of the Canada 
Labour Code dealing with health and 
safety. Under section 129, an 
employee who is not satisfied with a 
decision rendered by a safety officer 
designated by Labour Canada may 
refer that decision to the Board. In 
addition, if an employer takes action 
against an employee who has refused 
to work under what the employee 
believed were dangerous working 
conditions, that employee may file a 
complaint with the Board under 
section 133 of the Code. 


There were 9 referrals of safety 
officers’ decisions filed this year and 
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12. complaints. One application 
concerning a trucking company 
involved both a referral and a 
complaint of unjust treatment. 


Figure 12 
SAFETY APPLICATIONS 
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With respect to 
concerned railways, 4 concerned 
trucking companies, the other 4 
involved an airline, a grain elevator, an 
armoured car company and a bus 
company (1 complaint in each sector). 
Of the complaints disposed of by the 
Board in 1997-98, 1 was granted, 2 
were dismissed, and 3 were withdrawn. 


complaints, 4 


The railway industry accounted for 4 of 
the 9 referrals to the Board; trucking 
accounted for 3; and a Crown 
corporation and longshoring company 
accounted for the other 2. The Board 
disposed of 11 referrals in the past 
year. In 4 cases, the safety officers’ 
decisions were confirmed, leading to 
the dismissal of the referrals; and 7 
referrals were withdrawn. 


Union Successor Rights 


The Code provides for the transfer of 
bargaining rights from one union to 
another should there be a merger, 
amalgamation or transfer of 
jurisdiction between unions, much like 
the "sale of business" provisions of the 
Code. Under the Code, the successor 
union could receive the bargaining 
rights of another union and assume the 
collective agreement in force. 


Figure 13 
UNION SUCCESSOR RIGHTS APPLICATIONS 
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Only 11 applications were received in 
1997-98, 10 concerned airlines, the 
other involved airport operations. 


There were 14 _ successorship 
applications disposed of by the Board 
in 1997-98, all of which were granted. 


First Nations Peoples 


The federal government's policy of 
transferring many of its services to 
First Nations communities, chiefly in 
the areas of health, housing, policing 
and social services, led to increased 
activity for the Board. The institutions 
that have and are being transferred by 
way of agreements with band councils 
were staffed for the most part by 
individuals who were subject to the 
Public Service Staff Relations Act 
(PSSR Act). The transfer of programs 
and services meant that the employees 
affected would now be subject to the 


Review 


Canada Labour Code with respect to 
labour relations. As Figure 14 shows, 
many issues have surfaced requiring 
the Board's involvement. 


A total of 32 certification applications 
were filed from 1990-91 to 1996-97. 
An additional 12 were filed in 1997- 
98, along with 13 complaints of unfair 
labour practice. An additional 5 
applications for reconsideration were 
filed this past year. 


Miscellaneous 


In 1997-98, 16 miscellaneous 
applications received the Board’s 
attention. The breakdown is as 
follows: 5 applications to alter the 
terms and conditions of work; 
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Figure 14 
All Files Received 
90/91 91/92 92/93 93/94 94/95 95/96 96/97 97/98 Total 
Type 


3 applications for the determination of 
the existence of a collective 
agreement; 2 applications involving 
the privatization/ commercialisation of 
a portion of the public service; 
2 requests for the filing of a Board 
order in a court of law for 
enforcement purposes; 1 application 
for the revision of the term of a 
collective agreement; 1 request by an 
employee for exemption from the 
obligation of belonging to a union 
because of conflicts with religious 
beliefs; 1 application for the provision 
of a first collective agreement; and 
1 application for access to the 
premises of an employer for the 
purpose of union organizing. 


Statistical Tables 
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The following tables provide additional The historical data may contain minor statistics. The statistics are reported 
details on the Board's caseload and variations from previous annual for a fiscal year starting from April 1 
activities. reports due to adjustments made to the to March 31 of the next year. 

Table 1 Applications received by type of case and by region 

Table 2 Applications disposed by type of case and by region 

Table 3 Summary of cases carried over, received and disposed 

Table 4 Type of applications received by industry 

Table 5 Type of applications disposed by industry 

Table 6 Certification applications by industry 

Table 7 Unfair labour practice complaints against employers by industry 

Table 8 Unfair labour practice complaints against unions by industry 

Table 9 Alleged violations by section of the Code and by industry 

Table 10 Unlawful strike/lockout applications disposed by industry 

Table 11 Votes held for applications disposed by industry 

Table 12 Size of bargaining units certified 

Table 13 Number and percentage of days spent in hearing by location 

Table 14 Number of cases heard by type of application 
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Table 1 
Applications Received by Type of Case and by Region in 1997-98 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 


Table 2 
Applications Disposed by Type of Case and by Region in 1997-98 
me 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of Public Service 
Established as a Corporation 
Determination of Existence of 
Collective Agreement/Persons Bound 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 

Safety 

Miscellaneous 
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Table 3 
Summary of Cases Carried Over, Received and Disposed in 1997-98 


Review 

Certification 

Declaration of Single Employer 
Revocation 

Union Successor Rights 

Sale of Business 

Portion of the Public Service 
Established as a Corporation 
Technological Change 
Unlawful Strike/Lockout 
Unfair Labour Practice 
Safety 

Miscellaneous 


Table 4 
Type of Applications Received by Industry in 1997-98 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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2 Unfair labour practice complaints 
= Complaints and referrals under Part II of the Code 
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Table 5 
Type of Applications Disposed by Industry in 1997-98 
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Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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* Unfair labour practice complaints 
“ Complaints and referrals under Part II of the Code 


Table 6 
Certification Applications by Industry in 1997-98 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 7 
lee rae Practice Comping: else Tanuioyers by uadustry in Reed 98* 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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* Number of cases 


Table 8 
Unfair Labour Practice Complaints Against Unions by Industry in 1997-98* 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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* Number of cases 
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Table 9 
Alleged Violations by Section of the Code and by Industry in 1997-98* 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railways 
Shipping 
Miscellaneous 
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© The count refers to the number of alleged violations of the various sections of the Code contained in the 
complaints received. 


Table 10 
Unlawful Strike/Lockout Applications Disposed by Industry in 1997-98 


Air Transport 
Banks 
Broadcasting 
Crown Corporations 
Communications 
Feed and Grain 
Longshoring 
North Territories 
Nuclear Power 
Road Transport 
Railway 
Shipping 
Miscellaneous 
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Table 11 
Votes Held for Applications Disposed by Industry in 1997-98* 


Air Transport 
Banks 
Broadcasting 
Feed and Grain 
Northern 
Industries 
Road 
Transportation 
Railway 
Shipping & 
Navigation 
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* means an undefined category or undefined section is not reported 


Table 12 
Size of Bargaining Units Certified in 1997-98 


0/10 
11/20 
21/30 
31/40 
41/50 
51/60 
61/70 
71/100 
101/130 
131/160 
161/190 
191 and over 


Total number of employees affected: 3,472 
Median size of units: 24 employees 

Newly organized: 3,191 employees 

Raids: 281 employees 
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Table 13 
Number and Percentage of Days Spent in Hearing by Location in 1997-98 


Newfoundland 
Prince Edward Island 
Nova Scotia 

New Brunswick 
Quebec 

Ontario 

Manitoba 
Saskatchewan 
Alberta 

British Columbia 
Northwest Territories 
Yukon Territory 


Table 14 
Number of Cases Heard by Type of Application in 1997-98 
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Geographical Certification 

Appointment of Employer Representative 
Certification 

Single Employer Declaration 

Revocation 

Bargaining Agent not Entitled to Represent Unit 
Allegation of Fraud 

Successor Rights 

Sale of Business 

Determination of Existence of Collective Agreement 
Technological Change 

First Collective Agreement 

Unlawful Strike/Lockout 

Unfair Labour Practice Complaint 

Consent to Prosecute 

Filing of Board Order in Court 
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Financial Statement 


Statement of Expenditures for the Year Ended March 31, 1998 
(with comparative figures for the year ended March 31, 1997) 


Salaries and wages 

Contribution to employee benefit plan 
Transportation and Communications 
Information 


Purchased repair and upkeep 

Utilities, materials and supplies 

All other expenditures 

Capital 

Accommodation provided by PWGSC 

PWGSC cheque issue 

Snstirance Mleniuins: Pal DV el beer enya a) hc ee ahs wel giwit(s -c've Secunenle < 


Total Expenditures 
Total expenditures provided by: 
Human Resources Development Vote 25 


Employee Benefits 
O.G.D. which provided services without charge 


Certified correct: Approved: 


Executive Director 
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1998 


$ 5,472,993 
974,000 
936,309 

36,936 
640,294 
107,001 

41,694 
22,118 

9,384 
144,773 
2,046,199 

11,000 

362,218 


11,014,979 


$ 7,621,562 
974,000 
2,419,417 


11,014,979 


1997 


$ 5,306,432 
861,000 
962,607 

33,240 
744,028 
109,969 

56,785 
191,447 

23,726 
143,281 

2,263,000 

11,000 

332,000 


11,038,515 


AE ARoIEE Fars be) 
861,000 
2,606,000 


11,038,515 


Addendum 


eB NA A NRA RE TELL ET EA a 


This report is the last annual report of 
the Canada Labour Relations Board 
(CLRB), which was replaced by the 
Canada Industrial Relations Board 
(CIRB) on January 1, 1999, when Bill 
C-19 came into effect. Since all CLRB 
case files became CIRB files on 


January 1, 1999, we have incorporated 
in this report statistics on the 
performance of the CLRB for the 
period from April 1, 1998 to 
December 31, 1998, the date of its 
dissolution. In so doing, we wanted to 
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facilitate the production of future 
statistics. We have also incorporated 
summaries of the key decisions 
rendered by the Canada Labour 
Relations Board during the reporting 
period. 


Reasons for Decision 
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This section deals with key 
decisions issued by the Canada 


Labour Relations Board between 
April 1 and December 31, 1998. 


Ledcor Industries et al. 
The units for which the applicant trade 


unions sought to Solicit union 
membership were _ substantially 
different than the _ voluntarily 


recognized bargaining unit — the 
application for certification that would 
follow would therefore be timely 


The decision in Ledcor Industries et 
al.' dealt with an application filed 
pursuant to section 109 of the Canada 
Labour Code by seven unions for an 
order granting their authorized 
representatives access to employees on 
the employer’s site. The applicants 
sought to displace the voluntarily 
recognized bargaining agent. 


The parties to the voluntarily 
recognized agreement opposed the 
application for access on the basis that 
it did not meet the requirements of the 
Code and that access to the site would 
be academic at this stage as an 
application for certification would be 
untimely under section 24(2)(d). The 
applicants argued that the collective 
agreement did not create a bar to 
application for certification as it was 
never properly ratified by the 
employees. They also questioned the 
validity of the collective agreement on 
the basis that the unit sought does not 
conform with the standard construction 
unit recognized in the construction 
industry. 


The Code does not require that the 
voluntarily recognized bargaining unit 
be appropriate. The Board will uphold 
the validity of and give effect to 


voluntary collective agreements, even 
where it questions the appropriateness 
of the unit referred to therein. 


The application was granted. The 
Board determined that the units for 
which the applicant trade unions 
sought to solicit union membership 
were substantially different than the 
voluntarily recognized bargaining unit. 
Therefore, the voluntarily recognized 
collective agreement entered into by 
the parties would not act as a bar to an 
application for certification that the 
applicants might file. The Board also 
recognized that the description of the 
units would reflect its policy to 
recognize craft units as appropriate in 
the construction industry. It ordered 
that the applicant trade unions be 
entitled to access the construction site 
under the terms and conditions agreed 
to by the parties. 


Frank Stolp 


The duty of fair representation 
commences as soon as there is a 
prospect of discipline or an employee's 
Job interest is at stake, particularly in 
sexual harassment cases given the 
seriousness of these matters 


The complainant in Frank Stolp’ filed 
a section 37 complaint against his 
union for refusing to refer his 
dismissal grievance to arbitration. He 
had been dismissed after the 
investigation of a complaint that he 
had sexually harassed a co-worker. 
The union had decided, in light of the 
complainant's disciplinary record, that 
his chances of success at arbitration 
would be minimal. Therefore, a 
monetary settlement had _ been 
negotiated since the option of reducing 
the dismissal to a suspension was "not 
on the table" according to the 
employer. 


The Board held that the duty of fair 
representation commences as soon as 
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there is a prospect of discipline or an 
employee's job interest is at stake. The 
union, once aware of the situation, 
must expend its efforts on behalf of its 
jeopardized members in keeping with 
its obligations under section 37. This 
is particularly so in sexual harassment 
cases given the seriousness of these 
matters. Considering the competing 
interests involved, the Board found 
that the union had done what it could 
for the complainant during the 
investigation stage of the sexual 
harassment complaint. 


The complaint was allowed. 
According to the Board, the union had 
breached section 37 when it failed to: 
independently investigate the sexual 
harassment complaint; examine the 
complainant's disciplinary record in 
detail; canvass his record with him to 
ensure that the employer's account of 
the same was accurate; and finally, to 
properly consider the application of a 
provision of the collective agreement 
that could have been critical to the 
outcome of the complainant's 
grievance. 


Given that the complainant had 
accepted the $60,000 cheque, cashed 
it and utilised the funds, further 
representations were needed from 
the parties on the issue of appropriate 
remedy. Therefore, pursuant to 
section 20 of the Code, the Board 
retained jurisdiction to order a remedy 
in this matter. 


In Frank Stolp,’ the Board dealt with 
the matter of remedy. It ordered 
among other things that Mr. Stolp’s 
grievance be referred to arbitration, 
that the union pay all reasonable legal 
fees with respect to the arbitration and 
that the complainant post security for 
the repayment of the $60,000 plus 
interest. 


ESA ANN LS AA NCS TS SE ES ESAT a EN 


Purolator Courier Ltd. 


Release signed by complainant 
ineffective to cover recourses under 
Part I of the Code 


In Purolator Courier Ltd.,* the union 
filed a complaint alleging that 
the employer had _ contravened 
section 94(3)(a)(i) of the Code by 
terminating the employment of Mr. 
Arnold Sookoo. 


The Board found that the employer did 
not discharge its burden of proof and 
had breached the Code by terminating 
Mr. Sookoo because of his union 
activities. The overall coincidence of 
circumstances convinced the Board 
that anti-union animus was_ the 
determining factor in the employer's 
decision. The complainant's alleged 
"negative attitude" was found to be a 
mere pretext and explanation after the 
fact. 


As to the release signed by 
Mr. Sookoo, the Board found that it 
was ineffective to cover recourses 
under Part I of the Code and that in 
the circumstances did not constitute an 
informed consent to the release of such 
rights. The text of the release was 
broad and ambiguous. Moreover, 
when a complaint is filed alleging that 
the terms and conditions of 
employment of an employee were 
amended because of the legitimate 
exercise of rights confirmed by the 
Code, the Board has the statutory 
obligation to hear and determine the 
complaint. Consequently, the Board 
did not deal with the employer's 
contention that a validly signed release 
necessarily constituted a waiver of any 
remedy to which an individual might 
be entitled. 


The Board ordered the reinstatement 
of the complainant and payment of 
compensation for lost wages and 
benefits equivalent to that which the 
complainant earned between the date 


of his termination and the date of his 
reinstatement, less any amounts he 
may have earned elsewhere and less 
the amount of the lump-sum payment 
he received in return for signing the 
release. 


Brian L. Eamor 


A "quantum" hearing was convened in 
order to quantify the reasonable fees 
and expenses flowing from Board's 
earlier order 


The decision in Brian L. Eamor dealt 
with the appropriate compensation to 
be awarded to the complainant 
following the Board's conclusion that 
the union had breached section 37 of 
the Code. A "quantum" hearing was 
convened in order to quantify the 
reasonable fees and expenses flowing 
from Board's earlier order. The 
purpose of a Board order in this type 
of case is to restore the complainant to 
the position he would have been, had 
no violation of the Code occurred. The 
critical consideration is whether or not 
the remedy requested of the Board, as 
it relates to each of the claims made, 
is "rationally connected or related to 
the breach and its consequences." 


The Board determined that the union 
had breached section 37 of the Code 
with respect to the manner in which it 
represented the complainant in regard 
to his dismissal. It ordered that the 
union pay all reasonable legal fees and 
expenses related to the hearing before 
the Board. Furthermore, Mr. Eamor 
was entitled to the payment of all 
reasonable legal fees and expenses 
related to the prosecution of his 
grievance and the arbitration hearing, 
which included his expenses and costs 
of attending all the grievance hearings. 


The union argued that the Board could 
not make an order for the fees and 
expenses incurred for applications for 
reconsideration before the Board or an 
application for judicial review before 
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the Federal Court of Appeal. It argued 
that since those bodies had not made 
an order for costs the Board was now 
functus. The Board ordered that the 
union pay all reasonable legal fees and 
expenses related to the applications for 
reconsideration as well as_ the 
application for judicial review. The 
Board pointed out that to characterize 
its original order as relating only to 
"costs" as that term is traditionally 
understood in civil proceedings - i.e. 
costs awarded to the successful party - 
is a misnomer. In keeping both with 
the principles set forth the 
jurisprudence referred to and with the 
terms of the Board's original order, 
Mr. Eamor is to be fairly compensated 
for the fees and expenses incurred in 
rectifying the union’s breach of 
section 37. 


The Board concluded that its 
jurisdiction to order payment of the 
fees and expenses was derived both 
from the fact that it retained 
jurisdiction to do so in its original 
order as well as the fact that the 
payment of the same were rationally 
connected to the union's original 
breach of the Code. It also awarded 
costs for the quantum hearing. This is 
consistent with the policy objectives of 
the statute and serves to counteract the 
consequences of the union's breach of 
the Code. The Board ordered that 
interest on compensation ordered be 
calculated according to the 
Snively/Hallowell method. It found 
that the interest on the claims 
established and ordered to be paid 
were "rationally connected or related 
to the breach of the Code and its 
consequences and reasonably flow 
from the Board's original order." 


British Columbia Maritime 
Employers’ Association 
Six separate bargaining certificates for 


each applicant employer on Vancouver 
Island 


In British Columbia Maritime 
Employers’ Association,® six 
employers (stevedoring companies and 
general wharf operators) filed a 
section 18 application seeking to 
review and consolidate the bargaining 
units on Vancouver Island that are 
represented by three different locals of 
the ILWU. The employers alleged that 
the existing units were no longer 
appropriate and that the appropriate 
unit for Vancouver Island was a single 
Island-wide unit for each applicant 
employer. The applicants argued that 
there were structural problems 
associated with the existence and 
operation of three dispatch offices on 
Vancouver Island; namely, that the 
existence of three separate dispatch 
offices caused labour shortages and 
resulted in a mismatch of the supply of 
labour to the needs of the industry. 


The respondent locals operate a 
separate dispatch office in their 
geographic area to service the work 


allocated within each _local’s 
geographic jurisdiction. They 
submitted that a successful section 18 
application would undermine the 
multi-employer province-wide 
bargaining structure that has been in 
place on a voluntary basis since 1972. 
A successful application, they claimed, 
would result in six separate 
certification orders for the companies 
operating on Vancouver Island. 
Consequently, each bargaining unit 
would have the right to negotiate a 
separate collective agreement and 
eventually a separate right to strike. 
The locals argued that the dispatching 
problems did not arise from the 
existing collective bargaining 
structure, but rather flowed from the 
provisions of the collective agreement 
regulating the dispatch system. In their 
view, this problem should be resolved 
at the bargaining table and not through 
a section 18 application for review of 
the bargaining unit structure. 
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The Board concluded that the 
bargaining unit structure on Vancouver 
Island was no longer appropriate based 
on the considerable interchange 
between the workforces of the locals, 
the parties' current situation and the 
operation of the longshoring industry 
on Vancouver Island. Before granting 
the application, the Board sought 
submissions from the parties on the 
way the bargaining structure should be 
amended and on the application of 
section 34 of the Code to the instant 
case. Because the conditions for a 
geographical certification appeared to 
be met, the Board was of the view that 
such a solution should be considered. 


In a subsequent decision concerning 
the same file, the Board granted the 
application and determined that a 
single Island-wide bargaining unit was 
appropriate. It will issue six separate 
bargaining certificates for each 
employer once the parties decide 
which local will represent the unit. 


Endnotes 
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Ledcor Industries et al. (1998), 
106 di 122; 41 CLRBR (2d) 145; 
and 99 CLLC 220-005 (CLRB 
no. 1225) 


Frank Stolp (1998) 107 di 1; and 
43 CLRBR (2d) 315 (CLRB 
no. 1226) 


cP 


Frank Stolp, December 11, 1998 
(LD 1870) 


Purolator Courier Ltd. (1998), 


107 di 73; and 98 CLLC 220-065 
(CLRB no. 1232) 
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Brian L. Eamor (1998), 107 di 
103 (CLRB no. 1234) 


British Columbia Maritime 
Employers’ Association (1998), 
108 di 9 (CLRB no. 1237) 


Statistical Tables 


The following tables provide details on for the period from April 1 to 
the Board’s activities, with statistics December 31, 1998. 


Table A 
Decisions Rendered From 01/04/98 to 31/12/98 


Review 37 74 19 17 9 45 66 
Determination of Questions 

Pursuant to Section 34(7) 2 0 0 0 1 i 1 
Certification 62 102 65 8 15 88 76 
Alter Terms/Conditions of 

Employment 0 6 Z 0 2 4 2 
Single Employer 21 15 2 0 6 8 28 
Revocation 3 ly 12 pi Z 16 4 


Bargaining Agent not Entitled 


to Represent Unit 1 1 1 0 0 1 1 
Allegation of Fraud 1 0 0 0 0 1 
Successor Rights Ores 17 12 0 0 12 5 
Sale of Business 12 18 5 0 3 8 22 
Portion of Public Service 

Established as Corporation 1 5 1 1 1 3 3 
Determination of Existence of 

Collective Agreement 8 4 0 1 ") 6 4 
Technological Change 0 2 0 0 1 1 1 
Religious Objections 1 0 0 1 0 1 0 
Unlawful Strike or Lockout 5 8 3 0 8 11 2 
Unfair Labour Practice 296 213 13 58 145 216 293 
Filing of Board Order in Court 0 2 2 0 0 2 0 
Access to Employer’s Premises 1 I 0 0 0 0 2 
Safety - Complaint or Referral 21 26 1 3 19 23 24 


Total 472 509 138 217 446 535 


Case received 


Case ready to be heard 
Case heard 

Case disposed of 

Case discussed at meeting 


39 


Table B 
Size of Bargaining Units Certified Between 01/04/98 and 31/12/98 


0/10 
11/20 
21/30 
31/40 
41/50 
51/60 
61/70 
71/100 
101/130 
131/160 
161/190 
191 and over 


Wo — 


SK OPK DWH NAAN 


Table C 
Elapsed Time Statistics "Hearing" From 01/04/98 to 31/12/98 


Review 

Determination of Questions Pursuant to 
Section 34(7) 

Certification 

Alter Terms/Conditions of Employment 
Single Employer 

Revocation 

Bargaining Agent not Entitled to Represent Unit 
Successor Rights 

Sale of Business 

Portion of Public Service Established as 
Corporation 

Determination of Existence of Collective 
Agreement 

Technological Change 

Religious Objections 

Unlawful Strike or Lockout 

Unfair Labour Practice 

Filing of Board Order in Court 

Safety - Complaint or Referral 

Total Average 


KH OOF WON i) 


io) 
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Table D 
Elapsed Time Statistics 'Non-Hearing" From 01/04/98 to 31/12/98 


Review 

Determination of Questions Pursuant to Section 34(7) 
Certification 

Alter Terms/Conditions of Employment 

Single Employer 

Revocation 

Bargaining Agent not Entitled to Represent Unit 
Successor Rights 

Sale of Business 

Portion of Public Service Established as Corporation 
Determination of Existence of Collective Agreement 
Technological Change 

Religious Objections 

Unlawful Strike or Lockout 

Unfair Labour Practice 

Filing of Board Order in Court 

Safety - Complaint or Referral 

Total Average 


Table E 
Elapsed Time Statistics "All Cases" From 01/04/98 to 31/12/98 


Review 

Determination of Questions Pursuant to Section 34(7) 
Certification 

Alter Terms/Conditions of Employment 

Single Employer 

Revocation 

Bargaining Agent not Entitled to Represent Unit 
Successor Rights 

Sale of Business 

Portion of Public Service Established as Corporation 
Determination of Existence of Collective Agreement 
Technological Change 

Religious Objections 

Unlawful Strike or Lockout 

Unfair Labour Practice 

Filing of Board Order in Court 

Safety - Complaint or Referral 

Total Average 
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